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I. INTRODUCTION
Judge Frank G. Noel declined to hold Gerald H. Rice ("Mr. Rice") personally liable
as the alter ego of his wholly owned and controlled companies Rice Development, Inc.
("Rice Inc.") and Rice Development, LLC ("Rice LLC") despite his admitted abuses of the
corporate form and his direction of the numerous breaches of fiduciary duty. 1 Appellees and
Defendants Mr. Rice, Rice Inc. and Rice LLC argue that the trial court correctly interpreted
the law and that its ruling should be given broad discretion because of the factual nature of
an alter ego claim. The standard of review, however, should be correctness because the Trust
does not challenge the trial court's factual findings. Rather, the trial court made the wrong
legal conclusion inasmuch as it applied the wrong legal standard to the facts of this case.
The trial court's ruling should be overturned as a matter of law on the following
issues: 1) the trial court erred when it held the Trust to a higher standard of proof because of
its contractual relationships with the Defendants; 2) the trial court erred when it justified Mr.
Rice's withdrawal of all ofRice Inc. and RiceLLC's capital in the face of mounting financial
obligations owed to the Trust; 3) the trial court erred when it failed to hold Mr. Rice
personally liable for the breaches of fiduciary duty that he personally directed; and 4) the trial
court erred when it ruled that the Trust was required to prove an intent to defraud by clear
and convincing evidence even though Rice Inc. and Rice LLC owed undisputed fiduciary
obligations to the Trust. Alternatively, the trial court's application of the facts to the law

'All capitalized terms referenced herein shall have the same meaning as those defined
in the Brief of Appellants.
1

should be reversed because its undisputed findings require that Mr. Rice be held personally
liable as the alter ego of Rice Inc. and Rice LLC.

II. ARGUMENT
A.

THE APPROPRIATE STANDARD OF REVIEW IS CORRECTNESS FOR
THE TRUST'S CLAIM THAT MR. RICE IS THE ALTER EGO OF RICE
INC. AND RICE LLC.
Mr. Rice, Rice Inc., and Rice LLC (collectively referred to as the "Defendants")

contend the trial court's ruling on the Trust's alter ego claim should be given "wide
discretion" because it is a mixed question oflaw and fact that is fact intensive. (Appellees'
Brief at pp. 2-3.) Defendants also submit that the trial court's decision should be given great
deference because it was able to view witnesses, assess their credibility, and therefore, it
would be wrong for this Court to "substitute its judgment f<or the trial court on a contested
factual issue." (Appellees' Briefatp. 19.)2 Defendants misconstrue the nature of the Trust's
appeal.
Importantly, in urging this Court to reverse the trial court's ruling that Mr. Rice is not
the alter ego of Rice Inc. and Rice LLC, the Trust does not challenge any of the trial court's
findings of fact (with one possible exception). 3 Rather, the Trust challenges the trial court's

The cases cited and relied upon by the Defendants to support their argument all deal
with an appellant's attempt to challenge contested factual findings- not the application of
an undisputed factual findings to the law. (Appellees' Brief at pp. 18-19.)
2

The trial court incorrectly found that the Trust was not harmed by Mr. Rice's practice
of making "inter-company loans" to his companies. (R. at p. 1377, Conclusions at ~5.)
Conversely, the trial court found that the Cherry Hills is still owed $58,187 in unpaid
principal and $60,367 in corresponding interest from Mr. Rice's Related Entities arising out
oflnter-Company Loans. (R. at p. 1373, Findings at ~72.) The trial court granted the Trust
3

2

legal rulings on two clear points oflaw concerning the law of alter ego and, in the alternative,
the application of the law to the undisputed factual findings. In this context, an appellate
court is in as good a position to apply the undisputed findings to the law as was the trial
court. As Defendants concede, underlying empirical facts are reviewed under a clear error
standard while the "legal effect of those facts is the province of the appellate courts, and no
deference need be given a trial court's resolution of such questions oflaw ."(Appellees' Brief
at p. 5; quoting Drake v. Indus. Comm 'n., 939 P.2d 177-181 (Utah 1997); see also State v.
Pena, 869 P.2d 932, 936 (Utah 1994) (a mixed question of law and fact entails a
"determination of whether a given set of facts comes within the reach of a given rule of
law.") Therefore, the appropriate standard of review for the issue of whether Mr. Rice is the
alter ego of Rice Inc. and Rice LLC is correctness because the Trust challenges the trial
court's legal rulings- not its factual findings. Consequently, the only issues before this
Court concern the trial court's proper determination and application of the law.
Nevertheless, the Trust recognizes that mixed questions of law and fact have been
reviewed under a varying degree of deference ranging from correctness to clear error. See
State v. Pena, 869 P.2d at 938-39. The level of deference has been referred to as a pasture
that either expands or contracts depending upon the issue. See id. In this case, to the extent
it exists at all, the scope of deference given to the trial court should be limited. Defendants
argue that because alter ego determinations are fact intensive, wide deference (approaching

judgment for these amounts, so it was completely inconsistent and obvious error for the trial
court to conclude that the Trust was not harmed by Mr. Rice's practice of using Rice Inc. to
transfer monies to and from companies in which he had an ownership interest.
3

a clear error standard) should be given to the trial court. It would be inappropriate, however,
to give broad deference to the trial court's application of the facts to the law in this case
because the facts are not disputed. Rather, it is the statement and application of the law that
are challenged by the Trust. Even if this Court were to grant some degree of "operational
discretion" to the trial court's application of the law to the facts, it is clear that based upon
the trial court's findings of misuse of the corporate form and breach of fiduciary duty, it erred
when it refused to pierce the corporate veil and hold Mr. Rice personally liable. Because the
trial court's findings of fact are not challenged, it is the appe11ate court's obligation to ensure
that the trial court both correctly stated and applied the law.
1.

Although an Alter Ego Ruling Includes a Requirement That Equity Be
Served, a Trial Court's Statements and Application of the Law Should
Not Be Given the Same Deference as Given to Factual Findings.

Defendants argue that because an alter ego claim is equitable in nature, a trial court's
decision about whether to find shareholder liability under the doctrine of alter ego should be
left to the "conscience of the courts." (Appellees' Brief at p. 17.) While the determination
of whether to apply the doctrine of alter ego requires the trial court to determine that
observing the corporate form would result in a fraud, inequity, or injustice, the court should
not be given unlimited deference when it misstates the legal standard. Indeed, the application
of undisputed facts to the law cannot be segregated from the legal errors made by the trial
court in this instance. Thus, even though an alter ego claim is equitable in nature, a trial
court cannot be given free reign to misstate and misapply the law. Rather, the trial court's
legal rulings and application of the law should be reviewed for correctness.

4

B.

UTAH AND CALIFORNIA LAW DO NOT REQUIRE A FINDING OF BAD
FAITH, SELF-DEALING, OR EXACT CAUSATION.
1.

California Law Does Not Require a Finding of Bad Faith.

Defendants claim that California law "requires a finding of bad faith" in order to
support a claim for alter ego. (Appellees' Brief at p. 1.)4 The authority upon which
Defendants rely does not support their assertion. Although bad faith is often "an underlying
consideration" and found "in some form or another in those cases wherein the trial court was
justified in disregarding the corporate entity," a finding of bad faith itself is not a necessary
prerequisite for an alter ego determination. TWM Homes, Inc. v. Atherwood Realty & lnv.

Co., 214 Cal. App. 2d 826, 852 (1963) (quoting Assoc. Vendors, Inc. v. Oakland Meat Co.,
210 Cal. App. 2d 825, 838-39 (1962)). 5
Although bad faith is undoubtedly an underlying consideration in many alter ego
determinations, it is not a necessary element in either California or Utah. Thus, as in Utah,

Defendants do not claim that Utah law requires a finding of bad faith to support an
alter ego determination, nor has the Trust discovered any authority that would support such
a contention. The trial court ruled that California and Utah law is the same. Defendants
conceded the same in briefing below. (R. at p. 1279, Defendant's Trial Brief at p.6.)
4

Other California cases have ruled that a party may be held liable as an alter ego
without requiring a finding of bad faith. See, e.g., Jack Farenbaugh & Son v. Belmont
Constr., Inc., 194 Cal. App. 3d 1023, 1033-34 (1987) (piercing proper where corporation
went out of business and defendant disbursed all the corporation's monies and other assets
to others instead of its existing creditors); Alexander v. Abbey of the Chimes, 104 Cal. App.
3d 39, 47 (1980) (piercing would have been proper where shareholder sold corporation's
assets during pendency of lawsuit, leaving corporation without ability to satisfy creditors);
Riddle v. Leuschner, 51 Cal. 2d 574, 581-82 (1959) (piercing proper where shareholders of
insolvent corporation transferred corporation's assets to another corporation so that they
could remain in business instead of paying insolvent corporation's creditors).
5

5

the relevant inquiry under California law is not whether an individual acted in bad faith, but
( 1) "whether there is such a unity of interest and ownership between the corporation and its
equitable owner that the separate personalities of the corporation and the shareholder do not
really exist," and (2) "whether there would be an inequitable result if the acts in question are
treated as those of the corporation alone." Virtualmagic Asia, Inc. v. Fit-Cartoons, Inc., 99
Cal. App. 4th 228, 244-245 (2002) (internal quotations omitted). Thus, California law does
not require that bad faith be found in order to hold an individual liable as an alter ego.
2.

Similarly, There is No Requirement that ""Self-Dealing" Be Found in
Order to Impose Alter Ego Liability.

Defendants also argue that "self-dealing" is a factor that must be present to justify
piercing the corporate veil. (See Appellees' Brief at 14-15, 28-29.) However, Defendants
do not cite nor has the Trust discovered any authority suggest:ing that a finding of self-dealing
is necessary before the court may pierce the corporate veil. Although self-dealing may be
one factor that supports an alter ego determination, as with bad faith, it is certainly not a
mandatory requirement under Utah or California law. Regardless, as explained in more
detail below, the trial court found clear evidence that supports a conclusion that Mr. Rice did
in fact engage in numerous self-dealing transactions where he disregarded the corporate form
and preferred himself over the obligations owed to the Trust.
3.

The Trust Was Not Required to Prove Dollar-for-Dollar Causation
Between the Defendants' Wrongful Actions and the Amount ofthe Trust's
Judgment.

Defendants attempt to establish yet another element f!Jr piercing the corporation veil
not expressed or adopted by any Utah or California court; namely, a direct dollar-for-dollar
6

causal link between the misuse of the corporate form and the damage suffered. (See
Appellees' Brief at pp. 36-3 7.) As with their assertions regarding bad faith and self-dealing,
this too is unfounded. Although causation may be one factor courts weigh in determining
whether the equities favor piercing the corporate veil, see Cascade Energy & Metals Corp.,
896 F.2d 1557, 1578 (1Oth Cir. 1990), a correlation between a defendant's wrongful acts and
a plaintiffs damage is not required. See e.g., Ringwood v. Foreign Auto Works, Inc., 786
P.2d 1350, 1352-53, 1359-60 (Utah Ct. App. 1990) (court pierced veil where parties never
considered the corporation as an operative entity and the corporation failed to perform under
sales contract); cf Dis ton v. EnviroPak Me d. Prods., Inc., 893 P .2d 1071, 1073-7 4, 1077
(Utah Ct. App. 1995) (parent corporation was alter ego of wholly-owned subsidiary
corporation and liable where subsidiary corporation breached employment agreement with
plaintiff). If a one-to-one correspondence between the corporate entity's inability to pay its
debts and the acts that make it unjust or inequitable to observe the corporation form were the
prerequisite for establishing alter ego, as Mr. Rice asserts, Utah and California courts would
have expressly said as much.

The fact that for decades they have not done do so

overwhelmingly indicates that an exact relationship between the offending conduct and
damages sought to be recovered is not required to impose shareholder liability.
Regardless, the trial court's undisputed findings clearly establish a causal relationship
between Mr. Rice's misuse of the corporate form for his personal benefit and the damages
suffered by the Trust. Indeed, the trial court found that Mr. Rice withdrew more than $1.25
million from Rice Inc. between 1992 and 1995, after he was aware that Cherry Hills was in

7

serious financial trouble and that the project might fail. 6 (R. at pp. 1363-64, Findings at~36.)
Mr. Rice's actions of siphoning all of Rice Inc.'s available cash made it impecunious and
ensured that it would not be able to repay the Trust any of the over $2 million in debt and
capital. Under California law, Rice Inc., as the general partner of Cherry Hills, is liable for
all of the debts of the partnership. See Cal. Corp. Code,§§ 15015, subd. 15509, subd. (1).
The trial court found that Mr. Rice's practice of causing hundreds of thousands dollars
of Cherry Hill's money to be loaned to Rice Affiliated Entities without the Trust's knowledge
or consent caused Cherry Hills to lose $58,187 in unpaid principal and $60,367 in
corresponding interest. 7 (R. at pp. 1372-73, Findings at ~72.) The trial court also found that
Rice Inc. failed to account for $48,862 in funds that either disappeared or were never
returned by Rice Inc. to Cherry Hills. 8 (R. at p. 1365, Findings at~~ 42-44.) Had Mr. Rice
not drained Rice Inc.'s existing capital, not engaged in the Inter-company Loan practice, and

In 1992, Mr. Rice and his wife Gail Rice each withdrew $207,004 in distributions.
(R. at p. 1693, Vol. II, Rice Testimony at pp. 206-08.) In 1993, Mr. Rice paid himself a
salary of$460,000 from Rice Inc. a significant increase from the $122,000 he paid himself
from Rice Inc. in 1991. (R. at pp. 1363-64, Findings at ~36.) In 1993, Mr. Rice took a
"Partners Draw" from Rice Inc. of$552,326 and of$296,663 in 1995. (R. at pp. 1363-64,
Findings at ~36.) By 1995, Rice Inc.'s federal income tax returned showed that it had
negative retained earnings of$906,812. (See Trial Exhibit 15, Rice Inc.'s 1994 income tax
return).
6

The trial court also found that this practice constituted a breach of fiduciary duty and
granted the Trust judgment against Cherry Hills and Rice Inc. for these amounts. (R. at p.
1379, 1381, Conclusions at ~~15 and 20.)
7

0fthis total amount $9,358 is missing from the sale of Cherry Hills Homes; $21,725
is missing utility company deposits; and checks made payable to "Rice Development" for
$9,482, "Rice Development, Inc." for $7,620, and "Rice Development, Corp. for $677 were
deposited into Rice Inc.'s bank account but were never returned to Cherry Hills. (R at p.
1365, Findings at~~ 42-44.)
8

8

properly accounted for the missing funds, Rice Inc. would have had at least $1.25 million
available to repay the Trust. (See Footnote 6, infra.) Although there is not a dollar-for-dollar
correlation between the misuse ofthe corporate form and the $2.2 million judgment awarded
to the Trust, the Trust did prove that Mr. Rice's wrongful activities through Rice Inc. caused
it to be unable to repay the Trust any damages. Moreover, the damage award includes over
$1 million in interest that would not have accrued if Mr. Rice had not withdrawn all of Rice
Inc.'s money. (R. at p. 1381, Conclusions at ~20.) Therefore, it would be inequitable to
allow Mr. Rice to escape complete liability when he was personally responsible for the
breaches of fiduciary duty and the siphoning ofRice Inc.'s existing capital.
Moreover, the Trust did prove a dollar-for-dollar correlation between Mr. Rice and
Rice LLC's activities through Bridlevale that depleted Rice LLC's ability to repay its
obligations to the Trust. The trial court found that Mr. Rice withdrew over $287,000 in 1997
from Rice LLC, even though he capitalized Rice LLC with only $500 in 1994. (R. at p.
1356, Findings at

~6;

R. at p. 1693; Vol. II, Mr. Rice testimony at pp. 224-229-30.) In

addition, Rice LLC was found liable for overcharging Bridlevale by $270,315 for framing
work performed by Rymco Framing, LLC, a company in which Mr. Rice had an ownership
interest. (R. at p. 1368, Findings at ~58; R. at p. 1380, Conclusions of Law at ~16.) The trial
court also found that Mr. Rice mislead the Trust about the status of an $80,000 utility bond,
and then used that money, in part, for his own legal expenses. (R. at p. 1369, Findings at
~62.)

Finally, as in Cherry Hills, the trial court found that substantial monies totaling

9

$87,950 9 remain missing from Bridlevale. (R. atp. 1368, Findings at~~56-57.) The fact that
the Trust cannot prove that these monies were put into Mr. Rice's pocket does not absolve
him or Rice LLC of fiduciary and contractual obligations to account for these funds or alter
ego liability. 10 The trial court found that Bridlevale failed to provide an accounting even
though it was contractually obligated to do so. (R. at p. 1378, Conclusions at ~1 0.) Totaled,
the funds withdrawn by Mr. Rice, overcharged by his company, taken by Mr. Rice, or
unaccounted for equal over $719,000. Bridlevale is no longer in business and is penniless.
(R. atp.1356, Findings at~3.) Had Mr. Rice not engaged in the activity set forth above, there
would have been money to repay the Trust the $289,496 judgment awarded by the trial court.
Clearly, in this instance, the Trust did prove that Rice LLC's breaches of fiduciary duty,
authorized and directed by Mr. Rice, caused Rice LLC and Bridlevale to be unable to
respond in damages to the Trust. Consequently, it would be inequitable to allow Mr. Rice
to escape liability with his ill-gotten gains from Bridlevale and Rice LLC.

C.

EVEN THOUGH IT WAS NOT REQUIRED TO, THE TRUST MARSHALED
ALLOFTHEEVIDENCERELATINGTOALTEREGO,WHICHCOMPELS
A CONCLUSION THAT THE TRIAL COURT ICRRED.
Defendants argue that the Trust's appeal should be denied because it failed to marshal

all ofthe evidence. First and foremost, the Trust is not required to marshal because it did not

The trial court awarded the Trust judgment against Bridlevale and Rice LLC for
$53,450 paid to Bridlevale for home options and upgrades, $5,606 from the sale of homes,
and $25,785 missing from escrow payments made to Bridlevale. (R. at 1382, Conclusions
at ~20.)
9

Rice LLC, as the general partner of Bridlevale, is liable to the Trust for all of
Bridlevale debts and obligations. See Utah Code Ann. § 48-2a-403.
10

10

challenge any of the trial court's findings of fact. Notwithstanding the inapplicability of the
marshaling requirement, the Trust marshaled the relevant evidence relating to trial court's
alter ego ruling out of an abundance of caution in the event this Court applied a clear error
standard of review to the trial court's refusal to find Mr. Rice liable for the debts of Rice Inc.
and Rice LLC under the doctrine of alter ego. Even if broad deference is given, as
Defendants contend should be applied under Pena, the marshaling requirement should not
be imposed on the Trust because it does not challenge the factual findings. (See Appellees'
Brief at p. 2.) Rather, the Trust identifies two clear errors of law and challenges the trial
court's statement and application of the law. Thus, Defendants' argument on marshaling
should only be considered if this Court determines that an appellant is required to marshal
the evidence regardless of the challenge made or the applicable standard of review.
Second, notwithstanding the absence of the obligation to marshal, the Trust did in fact
marshal all of the relevant evidence necessary for the Court to conclude that a clear error has
been made. Indeed, Defendants' have not identified a single relevant fact that the Trust
failed to marshal. Each of the Defendants' arguments is considered below.
1.

The Partnership Agreements Were Marshaled, and The Limitation of
Liability for Operating the Partnerships is Irrelevant to a Determination
of Alter Ego.

Defendants assert that the Trust failed to marshal evidence relating to the Cherry Hills
and Bridlevale Limited Partnership Agreements (collectively the "Agreements").
Specifically, Defendants claim that the Trust failed to point out that each Agreement contains
a provision that limits liability of the general partner except for "gross negligence,
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recklessness, or willful misconduct of the person in question." (Trial Ex. 1, at p. 26, ~12.1;
Trial Ex. 31 at p. 25, ~ 12.1.) Copies ofthe Agreements are attached to the Addendum hereto
as Exhibits "A" and "B." Defendants' contention is wrong for many reasons. First of all,
although the Trust did not identify each and every provision of the Agreements, it did
marshal the relevant evidence relating to them. (See AppeUants' Brief at pp. 39, 50-51, 53,
55, 57 -58.) Second, the discretion granted to Rice Inc. and Rice LLC to operate Cherry Hills
and Bridlevale is unrelated to how Mr. Rice operated Rice Inc. and Rice LLC. The Trust
never asserted a claim for liability based upon a standard of bad business judgment. Rather,
the Trust asserted claims for breach of contract, breach of fiduciary duty, and constructive
fraud. Thus, liability for operating the companies with gross negligence, recklessness, or
willful misconduct has no bearing on Mr. Rice's liability for misuse of Rice Inc. and Rice
LLC for his personal benefit. There is no evidence that those standards guided the trial court,
and if they did, they should not have. In fact, the trial court found that Rice Inc. and Rice
LLC breached their contractual and fiduciary duties. Moreover, the Agreements specifically
provide that Rice Inc. and Rice LLC are liable for any deficiencies in their respective
partnership capital accounts. (Trial Ex. 1, at p. 25, ~11.6; Trial Ex. 31 at pp. 24-25, ~11.6)
Mr. Rice simply cannot hide between the Agreements to avoid alter ego liability.

2.

The Trust Marshaled All ofthe Evidence Rt~lating to Its Interactions with
Cherry Hills and Bridlevale, but Regardless That Evidence Has No
Bearing on Mr. Rice's \Vrongful Activities.

Defendants next assert that the Trust failed to marshal "the evidence of the depth of
its complicity in the financial transactions between the partnerships and among the various
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entities." (Appellees' Brief at p. 20.) To the contrary, the Trust did in fact marshal all of the
evidence relating to all of its relevant dealings with Rice Inc. and Rice LLC.

(See

Appellants' Brief at pp. 41-55.) Specifically, the Trust marshaled the evidence relating to
the fact that it agreed to transfers of money owed to it between Cherry Hills to Bridlevale.
(See Appellants' Brief at pp. 51-52.) This evidence, however, is irrelevant. These transfers

simply facilitated transfers of the Trust's own money from one of its partnerships to another,
and not the unauthorized "loaning" of money from one of Mr. Rice's affiliated entities
without the Trust's knowledge and approval. 11 (See Appellants' Brief, Addendum, Exhibits
"C", "D", and "E" for a description of Mr. Rice's ownership in his affiliated entities and a
reconciliation of his Inter-company Loan practice.)
The other allegedly unmarshaled facts are also irrelevant. For instance, whether or
not the Trust determined that it would loan its money to Cherry Hills with or without
requiring specific documentation is simply not a basis upon which Mr. Rice can justify his
own conduct. The Trust could do with its money as it pleased. Mr. Rice, however, could not
do anything he wished with the partnership monies that had been entrusted to him or the
capital he was to put at risk in Rice Inc. and Rice LLC. The trial court found that he
authorized and directed numerous breaches of fiduciary duty through Rice Inc. and Rice LLC
with money entrusted to them. (SeeR. at p. 1368-69, 1372-73, Findings at~~ 58-62, 71-73.)

Mr. Rice argues that the Inter-company Loan practice did not harm the partnerships
because in the end the monies nearly balanced out. The monies only balance, however, if all
ofMr. Rice's Affiliated Entities are considered a single entity. A review of the monies owed
to and from his companies do not even come close to balancing. (See Addendum to
Appellants' Brief, Exhibits "D" and "E").
11
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Moreover, the Trust does not concede, as claimed by the Defendants, that Bridlevale 's
capital repayments to the Trust were improper or a violation of the Bridlevale Agreement,
nor that these repayments could be used as evidence to justify Mr. Rice's failure to follow
required corporate formalities for Rice Inc. and Rice LLC. Indeed, Defendants omit the
critical portion of the Bridlevale Agreement that expressly provides as follows:
"Notwithstanding the foregoing limitation, the General Partner shall have the right, in its sole
and absolute discretion to distribute excess cash on hand that is not projected to be
reasonably required to complete construction of all Homes within the entire Project. ... "
(Addendum, Exhibit "B" to Appellants' Reply Brief, Bridlevale Agreement at~ 5.6( d)). In
fact, Mr. Rice approved the distributions to the Trust because the Trust "had been generous
and was a great partner .... " 12 (R. at p. 1693, Vol. II, Rice Testimony at p. 345.) Clearly,
Mr. Rice had the right to agree to distribute money prior to the completion of the Bridlevale
Project- and he did just that. Mr. d'Elia, on behalf of the Trust requested that excess money
be distributed, and Mr. Rice, on behalf of Bridlevale, agreed in his "sole and absolute
discretion .... " That mutual agreement was authorized by the Bridlevale Agreement and
cannot be relied upon by the Defendants to argue that the Trust was somehow complicit in
Mr. Rice's direction of corporate informalities relating to Rice LLC.
Furthermore, the fact that Mr. Rice transferred $100,000 out ofhis retirement account
is irrelevant. Nevertheless, this evidence was marshaled. (See Appellants' Brief at pp. 54-

Contrary to Defendants' suggestion, the Trust was not repaid all of its initial capital.
It lost $294,255 on the Bridlevale project. (R. at p. 1368, Findings at ~52.)
12
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55.) Interestingly, at trial Mr. Rice asserted that the $100,000 was a personal loan from
himself to Mr. d'Elia and not a distribution from Rice LLC to the Trust. (R. at p. 1371,
Findings at ~70; R. at p. 1693, Vol. II, Rice Testimony at p. 341.) If the $100,000 payment
was a personal loan from Mr. Rice to Mr. d'Elia, the loan had nothing to do with Rice LLC
or Bridlevale. In any event, it was recorded as a return of capital on both Bridlevale's and
the Trust's accounting records. (See Appellants' Briefatpp. 54-55.) The fact that Mr. d'Elia
made the request and Mr. Rice willfully agreed to transfer the money has nothing to do with
whether or not Mr. Rice is the alter ego of Rice Inc. or Rice LLC. At best, Mr. Rice's
argument is that even though he took hundreds of thousands from Cherry Hills and
Bridlevale through Rice Inc. and Rice LLC, his actions should be excused since he gave a
little back. This evidence instead compels the opposite conclusion - his money and the
money of Rice Inc. and Rice LLC were indistinguishable to him. That is, to him, it did not
matter whether it came from his pocket or from Rice Inc. or Rice LLC because it was all the
same.
As to the other points that the Defendants claim the Trust failed to marshal on page 22
ofDefendants' Brief relating to the Trust's willingness to disregard corporate formalities, the
Trust did in fact marshal this evidence even though it was under no obligation to do so. 13
(See Appellants' Brief at pp. 10-11, 23-24, 51-52.)

Each of Defendants' arguments,

The Trust marshaled the following items on the pages indicated in its Brief: Bowler
Buyout (p. 23 ); Cherry Hills model loans (p. 10); agreement to defer loan repayment (p. 11 );
transfer from Old Mountain Road to Bridlevale (pp. 51-52); Mr. Rice's wire transfer(pp. 2324); Mr. d'Elia's instruction on repayment of Bridlevale funds (p. 24); and transfer from
Cherry Hills to Bridlevale (p. 52).
13
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however, relate to either the Trust's agreement to loan money to Cherry Hills, agreement to
defer repayments of money owed to it, or transfers of the Trust's own money to other entities
in which it was involved.

These facts prove only that Mr. d'Elia trusted Mr. Rice.

Moreover, these issues have nothing to do with the critical issue before this Court- whether
Mr. Rice operated Rice Inc. and Rice LLC in such a way as to become their alter egos.
Whether or not the Trust required a formal note or documentation from Cherry Hills when
the Trust agreed (at Mr. Rice's request) to delay repayment of its capital and loan balances
is simply irrelevant to the question of Mr. Rice's status as the alter ego of Rice Inc. and Rice
LLC.
Defendants argue next that the Trust failed to marshal the evidence relating to the
$240,000 consulting agreement provided for in the Cherry Hills Agreement.
Appellants' Reply Brief, Addendum, Exhibit "A" at

~5.8.)

(See

The Trust did marshal this

evidence. (See Appellants' Brief at pp.53-54.) Regardless, there is no legal reason why a
consulting fee contractually agreed to by Rice Inc. In the Cherry Hills Agreement (signed by
Mr. Rice), can be a means of avoiding alter ego liability. Cherry Hills agreed to make this
payment to Mr. d'Elia for consulting services at the beginning of the Cherry Hills Project.
An agreed upon fee for a service cannot be considered unclean hands. In addition, the trial
court made no such finding. Also, contrary to the statement by Defendants, Mr. d'Elia
clearly testified that he never received the consulting fee that had been contractually agreed
upon. (R. at p. 1692 at pp. 150-51.)
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Finally, Defendants assert the Trust failed to marshal evidence relating to Mr. d' Eli a's
knowledge about the use of subcontractors on the Park Hill Project (a project that preceded
both the Cherry Hills and Bridlevale Projects).

The Trust marshaled this evidence.

(Appellants' Briefatp. 51.) Mr. d'Elia testified that his attorney Mr. Schmear informed him
that Mr. Rice was using related parties to perform subcontracting work, but that he was not
concerned about it because he had already been informed of the practice. (R. at 1692, Vol. I,
Mr. d'Elia Testimony at p. 43, 111-12, 134.) Mr. d'Elia, however, had no knowledge that
these subcontractors were charging anything other than market rates - and the Trust never
asserted a claim relating to the Park Hill project. The fact that Mr. d'Elia was not concerned
about this at the time of the Park Hill project is not evidence that he either had unclean hands
or was complicit in any of the breaches of contract or breaches of fiduciary duty found by the
trial court relating to Cherry Hills and Bridlevale. For instance, the trial court found that
Rymco Framing LLC, a company in which Mr. Rice owned an interest, overcharged
Bridlevale by $270,000. (R. at p. 1368, Findings at ~58.) The Trust had no knowledge of
this and certainly did not consent to this overcharge. Thus, Mr. d'Elia's knowledge about
related subcontractors in the Park Hill project, years prior, simply cannot justify Mr. Rice's
actions here. 14

Califomia law requires that in order to sustain an argument of unclean hands, the
misconduct "must relate directly to the transaction concerning which the complaint is made,
i.e., its must pertain to the very subject matter involved and affect the equitable relations
between the litigants." Kendall-Jackson Wintery, LTD v. The Supreme Court ofStanislaus
County, 90 Cal. Rptr. Ed. 743, 749 (Cal. Ct. Ap. 1999). "Accordingly, relief is not denied
because the plaintiff may have acted improperly in the past or because such prior misconduct
may indirectly affect the problem before the court. The misconduct must infect the cause of
14
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D.

THE TRIAL COURT COMMITTED ERRORS OF LAW WHEN IT HELD
THE TRUST TO A HIGHER STANDARD 018' PROOF AND JUSTIFIED
MR. RICE'S ABUSES OF RICE INC. AND RICE LLC'S.
1.

The Trial Court Erred when it Applied Closer Scrutiny to the Trust's
Alter Ego Claim.

The trial court ruled as follows: "The Trust's claim of alter ego bears even closer
scrutiny because it voluntarily entered into a relationship with Rice Inc., and Rice LLC, both
of which are closely held companies." (R. at 1376, Conclusions at~ 3 (Emphasis added)).
Defendants argue that the trial court did not apply a higher standard, but rather used the
parties' contractual relationship as a factor. While it is not possible to know the extent to
which this "closer scrutiny" influenced the trial court's decision, this ruling is not a correct
statement of the law. Indeed, no Utah or California court has ever held that the burden of
proof is greater when a relationship is contractual rather than fortuitous.
If anything, the fiduciary relationship owed by Mr. Rice, Rice Inc., and Rice LLC to
the Trust should diminish the Trust's burden- not heighten it. In the context of a fiduciary
relationship, the fiduciary has a burden of full disclosure and complete fairness, while the
duty of the principal is lessened. See Esisenbaum v. Western Energy, 218 Cal. App.3d 314,
324 ( 1990). Moreover, the trial court found liability for numerous breaches of fiduciary duty.

action before the Court." See Fibreboard Paper Products Corp. v. East Bay Union of
Machinists, 39 Cal. Rptr. 64, 97 (Cal. Ct. App. 1964). In this case, Defendants have not
pointed to a single instance of misconduct on the part of the Trust. The Trust authorized and
approved certain limited transactions and made several requests of Mr. Rice. In every
instance, Mr. Rice agreed to the request. Nothing that has been cited by the Defendants'
shows that the Trust guilty of any conduct that would justify the Defendants' breach of
fiduciary duty in this case.
18

Breach of fiduciary duty is a tort, not a contract claim. Thus, the trial court erred when it
held the Trust's alter ego claim to "closer scrutiny" because of the contractual relationship.
Applying fiduciary law to the Trust' alter ego claim compels the opposite result reached by
the trial court.
2.

The Trial Court Erred When it Justified Mr. Rice's Withdrawal of All of
Rice Inc. and Rice LLC's Capital in the Face of Clear Liability.

Defendants claim that the trial court was correct when it ruled as a matter oflaw that
Mr. Rice was entitled to withdraw money from Rice Inc. and Rice LLC in the face of obvious
liabilities to the Trust. The trial court ruled: "The Court finds that even though Mr. Rice
received distributions from Rice Inc. and Rice LLC while the Cherry Hills and the Bridlevale
Projects were being developed, it was never a part of the contract between the parties that
Mr. Rice's wealth would be at risk in these developments." (R. at p. 1377, Conclusions at
~6.)

The trial court's ruling was erroneous for several reasons.
First, while the Agreements did not specifically say that Mr. Rice's wealth would be

at risk, the Agreements did provide that both Rice Inc. and Rice LLC were required to bring
their partnership capital accounts current at the end of the respective projects. (R. at p. 1377,
Conclusions at

~6.)

Even though the Agreements say nothing about Mr. Rice's personal

wealth, they do require the wealth of Rice Inc. and Rice LLC to be put at risk. 15 (See Trial

The trial court found that Rice Inc. breached the Cherry Hills Agreement by failing
to repay its negative partnership capital account of$1,203,684.28, and Rice LLC breached
the Bridlevale Agreement by failing to repay its negative partnership capital account of
$237,893. (R. at pp. 1378-79, Conclusions at~~ 9 and 12.)
15
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Ex. 1, at p. 25, ~11.6; Trial Ex. 31 at pp. 24-25, ~11.6 (requiring the general partners to repay
their respective capital deficits)).
In this case, the wealth of Rice Inc. and Rice LLC is inextricably linked with
Mr. Rice. Mr. Rice drained all of the capital from his companies making it impossible for
them to fulfill their obligations to eliminate their negative partnership capital accounts.
Furthermore, case law is clear that a shareholder is required to leave at risk necessary capital
to fulfill its obligations and that the failure to do so is the hallmark of imposing shareholder
liability. See, e.g., Commons v. Schine, 110 Cal. Rptr. 606, 608-09 (Cal. Ct. App. 1973);
Cal-CircuitAbco, Inc. v. Genesis Imaging Technologies, Inc., 1997 U.S. App. LEXIS 33567;
and Colman v. Colman, 743 P.2d 782, 786 (Utah Ct. App. 1987); and Jablonsky v. Klemm,
377 N.W.2d 560, 566 (N.D. 1985). Defendants assert, however, that they were entitled to
withdraw this money because it had been earned in separate projects. Whether or not the
Rice Inc.'s and Rice LLC 's capital came from previous or current projects makes no
difference. Simply because Mr. Rice made a profit on one project does not mean that he is
free to extract all of those funds when it becomes apparent that his current projects might fail.
Similar actions are paradigmatic of cases in which courts have imposed alter ego liability.
See Castleberry v. Branscum, 721 S.W.2d 270,275 (Tx. 1986).
Defendants also claim they should not be liable because they were not insurers of the
Trust's money. Even though the Trust was not guaranteed a profit, its contracts with Rice
Inc. and Rice LLC and the substantive law governing this area did guarantee that Rice Inc.
and Rice LLC would be liable to the extent they had negative partnership capital accounts
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and breached their contracts and fiduciary duties to the Trust. Mr. Rice withdrew every
dollar from Rice Inc. and Rice LLC that could have been used to satisfy their obligations to
the Trust. He had no contractual or legal right to siphon these funds from Rice Inc. and Rice
LLC under these circumstances, and it was legal error for the trial court to rule that he did.
3.

The Fact that Mr. Rice Made Contributions to Rice Inc. and Rice LLC
Does Not Relieve Him of Alter Ego Liability.

Defendants argue that Mr. Rice should be relieved ofliability because he contributed
money to Rice Inc. and Rice LLC and allegedly took a reduced supervision fee. (See
Appellees' Brief at p. 26.) Mr. Rice's argument is unavailing for several reasons. First, the
fact that Mr. Rice contributed some undisclosed amount ofhis own funds to Rice Inc. or Rice
LLC does little to offset the over $1.25 million that he drained from his companies after
realizing that the projects were in serious financial trouble. (See Footnote 6, infra.) The fact
that he chose to give some of this money back only supports a conclusion that he saw no
difference between himself and his companies. Had he left his capital invested in Rice Inc.
and Rice LLC at risk, as the law requires, the Trust would have been repaid all or most of the
money it was owed.
Second, Mr. Rice attempts to emphasize an irrelevant fact as justification for his bad
behavior- Rice Inc. and Rice LLC charged the Trust a 3.75% supervision fee when the
normal rate for such fees was 5.00%. The contractually agreed upon rate of3.75% was a rate
he used in all of the his projects. (R. at p. 1363, Findings at ~34.) In fact, 3.75% was the rate
Mr. Rice charged for other projects that had nothing to do with the Trust or Mr. d'Elia. (R.
at p. 1694, Vol. III, Rice Testimony at pp. 386-88.) Even if this rate was below the market
21

rate (and the only evidence of that was Mr. Rice's own testimony), a contractually agreed
upon term should not be used later on to avoid alter ego liability.
Furthermore, the fact that Rice Inc. and Rice LLC did not collect all of their
supervision fees from the Cherry Hills and Bridlevale Projects is not a basis upon which to
claim immunity from alter ego liability. 16 This fact does nothing to show Mr. Rice's good
faith because toward the end of the project, there was no money left to pay supervision fees
anyway. Therefore, Mr. Rice's decision to not collect a small portion of these supervision
fees was compelled by financial circumstances and not a magnanimous desire to benefit the
Trust.

E.

THE TRIAL COURT ERRED WHEN IT REFUSED TO HOLD MR. RICE
PERSONALLY LIABLE FOR HIS CONDUCT IN DIRECTING THE
FIDUCIARY BREACHES OF RICE INC. AND RICE LLC.
Defendants acknowledge that the laws of Utah and California law impose duties of

the highest magnitude to fiduciaries and that fiduciaries who engage in "concealment or
derive a benefit" from such conduct must account for their actions. (Appelles' Brief at p. 44.)
Defendants attempt to distinguish case law supporting imposition of a fiduciary duty on
individual directors and officers of a corporate general partner by arguing that these cases
each dealt with self-dealing or bad faith. The findings of bad faith or self-dealing that
supported liability in each of these cases is secondary to their holding that an officer or

Rice Inc. collected over $530,000 in supervision fees from Cherry Hills and Rice
LLC collected over $455,000 from Bridlevale. (R. At 1363, 1338, Findings at~~ 34 and 54.)
The amounts that Mr. Rice chose not to collect in unpaid supervision fees total approximately
$100,000 and $130,000 respectively for Cherry Hills and Bridlevale. (Appellants' Brief at
p. 49.)
16
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director who directs wrongful conduct is as responsible for that conduct as the corporate
defendant. See Wyatt v. Union Mortgage Co., 598 P.2d 45, 52 (Cal. 1979); Filet Menu, Inc.
v. CCL.& G., Inc., 94 Cal.Rptr.2d 438 (Cal. Ct. App. 2000); See, e.g., Gelfman v. Weeden
Investors, L.P., 792 A.2d 977, 992 (Del. Ch. 2001 ); In re USA cafes, L.P. Litig., 600 A.2d 43

(Del. Ch. 1991); and Wallace v. Wood, 752 A.2d 1175 (Del. Ch. 1999). The Utah Supreme
Court's decision in Armed Forces similarly supports a conclusion that an officer or director
of a corporation becomes liable for the torts ofhis company by "participating in the wrongful
activity." 70 P.3d 35, 41 (2003).

The logical extension of this rule is that a 100%

shareholder of a corporate general partner who directs, authorizes, and participates in
breaches of fiduciary duty should be held personally accountable for his conduct. These are
the facts of this case.
Second, Defendants argue"[ t]here is not a single finding that Mr. Rice benefited [sic]
personally at the expense of the partnerships or the Trust or otherwise took advantage of his
position." (Appellees' Brief at p. 44.) To the contrary, the trial court's findings are replete
with Mr. Rice's participation in, and direction of, the conduct for which the trial court found
liability for breach of fiduciary duty. They are as follows:
•

The trial court found that Mr. Rice directed the Inter-company Loan practice
that resulted in a loss of over $108,000 to Cherry Hills. He did this without the
knowledge of the Trust. (R. at p. 1372, Findings at ~72.)

•

The trial court found that Mr. Rice's company Rymco Framing, LLC
overcharged Bridlevale by over $270,000 and that he took a distribution of
over $68,389 from Rymco Framing, LLC in the same year even though he
testified that it was not supposed to make a profit. (R. at p. 1368, Findings at
~~58-60.)
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•

The trial court found that Mr. Rice mislead Mr. d'Elia about the status of the
$80,000 improvement bond and then used that money, in part, to pay for his
personal legal expenses. (R. at p. 1369, Findings at ~61.)

•

The trial court found that during all relevant times, "Mr. Rice exclusively
controlled and directed the finances, businesses, and affairs of Rice Inc. and
Rice LLC." (R. at p. 1356, Findings at ~4.) During Mr. Rice's watch, monies
equaling $48,862 and $87,950 respectively either disappeared or were never
accounted for by Rice Inc. and Rice LLC. (R. at p. 1356, Findings at~-)

The findings of the trial court are clear. Mr. Rice was not only complicit in the
breaches of fiduciary duty, but he directed, and personally benefitted from them to the
detriment of the Trust. 17 It was legal error for the trial court not to hold Mr. Rice personally
liable for his participation and direction of Rice Inc.'s and Rice LLC's breaches of fiduciary
duty.

F.

THE TRIAL COURT ERRED BY FINDING THAT RICE INC., RICE LLC,
AND MR. RICE WERE NOT LIABLE FOR CONSTRUCTIVE FRAUD.
Despite finding that Rice Inc. and Rice LLC owed a fiduciary duty to the Tmst and

that those entities breached their fiduciary duties in numerous material aspects, the trial court
ruled that the Trust's claim for constructive fraud "must be established and cannot be
presumed in this case even though the court finds that Rice Inc. and Rice LLC, as the general

lt was the duty of Mr. Rice, Rice Inc. and Rice LLC to account for the money that
had been entmsted to them. They, however, could not account for the missing funds or show
by whom or when they were used. Defendants, however, attempt to hold the Trust to a
higher standard of proof by arguing that the Tmst' s claims should denied because it could
not trace funds into Mr. Rice's pocket. As the Utah Supreme Court recently held: "The
fiduciary relationship of a general partner to a limited partner is one of loyalty, trust,
disclosure, and confidence, calling for the utmost good faith and permitting no unfair benefits
to the general partner as against the limited partner." Smith v. Fairfax Realty, Inc., 82 P.3d
1064, 107 4 (2003) (affirming punitive damage award for breach of fiduciary duty).
17
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partners of Cherry Hills and Bridlevale respectively, owed a fiduciary duty to the Trust." (R.
at p. 1380, Conclusions at ~17.) This ruling presents a question oflaw and is reviewed for
correctness. See State v. Vincent, 883 P.2d 278, 281 (Utah 1994).
Mr. Rice concedes that in order to prevail on a claim for constructive fraud, the Trust
is not required to prove an intent to defraud on the part of Rice Inc., Rice LLC, or Mr. Rice
if a "confidential relationship" is found to exist. (Appellees' Brief at p. 48.) Defendants
imply, however, that because the trial court was silent with regard to a finding of a
"confidential relationship" that there was no legal error. To the contrary, while the trial court
was silent on this issue, it expressly found that a fiduciary relationship did exist as a matter
oflaw. (R. at p. 1379, Conclusions at ~14.)
The undisputed existence of a fiduciary relationship is more than sufficient to satisfy
the "relationship" element of a constructive fraud claim under both California and Utah law.
Indeed, both California and Utah courts use the terms "confidential" and "fiduciary"
interchangeably in the context of constructive fraud claims, and these courts have specifically
found that where a "fiduciary" relationship exists, a plaintiff is not required to prove an intent
to defraud.
California law is c1ear on this point. In Salahutdin v. Valley of California, Inc., a
California Court of Appeals explained the law as follows:
As a general principle constructive fraud comprises any act, omission, or
concealment involving a breach of a legal or equitable duty, trust or confidence
which results in damage to another even though the conduct is not otherwise
fraudulent. Most acts by an agent in breach of his fiduciary duties
constitute constructive fraud. The failure of the fiduciary to disclose a
material fact to his principal which might affect the fiduciary's motives or the
25

principal's decision, which is known (or should be known) to the fiduciary,
may constitute constructive fraud. Also, a careless misstatement may
constitute constructive fraud even though there is no fraudulent intent.
24 Cal. App. 4th 555, 562 (1994) (emphasis added). Consistently, a California federal district
court noted that "California courts have continued to interpret the fiduciary relationship
requirement of constructive fraud as synonymous with a confidential relationship." General

American Life Insurance Companyv. Rana, 769F. Supp. 1121, 1127 (N.D. Cal. 1991); See
also Mary Picliford Co. v. Bayly Bros. Inc., 86 P.2d 102, 114 (Cal. 1939) ("Constructive
fraud often exists where the parties to a contract have a special confidential or fiduciary
relation .... ") Thus, under California law it is the "trust or confidence" placed in another
that triggers the higher standards of conduct and disclosure exemplified by a fiduciary
relationship. Consequently, the standard of proof required of a plaintiff against a fiduciary
is lowered, and fraud is presumed where the fiduciary fails to disclose material information
that might affect the fiduciary's motives or the principal's decision. Jd.
Although not as well developed, Utah law is functionally equivalent to California.
While most of the Utah decisions addressing constructive fraud claims address the issue in
terms of a "confidential relationship," this Court clarified the required relationship in 2005,
holding that a claim for "constructive fraud, . . . requires a fiduciary or confidential
relationship." Russell v. Lundberg, 120 P.3d 541, 546 (emphasis added). In the Russell case,
this Court ruled that because no fiduciary relationship was found to exist, the plaintiffs
claims for breach of fiduciary duty and constructive fraud were properly dismissed. Id. This
Court explained that a fiduciary relationship under Utah law imposes "a duty to act primarily
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for the benefit of another." !d. (citations omitted). Under the standard set forth in Russell,
if a fiduciary relationship had been found to exist, a claim for constructive fraud would have
been appropriate. Defendants, however, attempt to distinguish between a "confidential" and
"fiduciary" relationship-- which (as the above referenced case law demonstrates) is a
distinction without a difference.
Other jurisdictions agree. For instance, the Colorado Court of Appeals in Elk River

Associates v. Ruskin found that a fiduciary relationship owed by a general partner to a limited
partner was sufficient to support a claim for constructive fraud. 691 P.2d 1148, 1152 (1984).
The Nevada Supreme Court has also held that a claim for constructive fraud is satisfied by
either a "fiduciary or confidential relationship." Perry v. Jordan, 900 P.2d 335, 337-38
(1995); see also Rogers v. Mitzi, 584 So.2d 1092 (Fla. App. 1991 ).
Defendants, however, assert that the facts show that Mr. Rice was not in a dominant
relationship with the Trust because certain evidence tended to suggest that Mr. d'Elia was
consulted on several major decisions, gave input, and made requests upon Mr. Rice from
time to time. These facts, however, are irrelevant because the existence of a fiduciary
relationship, while generally a question of fact, in this case, is established as a matter oflaw.
A general partner owes a fiduciary duty to the limited partner that cannot be abdicated. In
this case, the trial court found liability for breach of these fiduciary duties relating to
thousands of do11ars of unaccounted monies, Mr. Rice's inter-company loan practice, Rymco
Framing, LLC's $270,000 overcharge, and Mr. Rice's affirmative misrepresentation and
misuse of the $80,000 bond proceeds. The Trust entrusted Mr. Rice, Rice Inc. and Rice LLC
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with millions of dollars. As the general partners of Cherry Hills and Bridlevale, respectively,
Rice Inc. and Rice LLC had a duty of full disclosure and to put the Trust's interests ahead
of their own.
The existence of these fiduciary duties legally satisfies the standard for constructive
fraud under both Utah and California law. Therefore, it was legal error to require the Trust
to prove an intent to defraud by clear and convincing evidence. By failing to disclose their
activities that constituted breach of their fiduciary duties to the Trust, Rice Inc., Rice LLC
and Mr. Rice became liable for constructive fraud.

G.

THE TRIAL COURT'S LEGAL ERRORS, AT THE VERY LEAST,
NECESSITATE A NEW TRIAL.
Defendants assert that the trial court appropriately applied its discretion when it

denied the Trust's motion for a new trial. Defendants argue that the Trust simply seeks to
have the trial court re-weigh and reconsider evidence.

Rule 59(a) provides three

circumstances in which a new trial is warranted: (1) there is insufficient evidence to justify
the verdict; (2) the verdict is against the law; or (3) there is an error in the law. As set forth
above, the trial court's verdict is against the law and it committed numerous errors oflaw
when it stated and applied the law of alter ego, breach of fiduciary duty, and constructive
fraud. Had the trial court properly found, for instance, that the Trust was not required to
prove an intent to defraud by clear and convincing evidence, it should have found liability
for constructive fraud. Case law is clear that a finding of constructive fraud supports the
"injustice" element of the alter ego analysis. See Bogorad v. Marjan International Corp.,
1991 Tex. App. LEXIS 361; Speed v. Eluma International, Inc., 757 S.W.2d 794 (Tex. App.
28

1988); and Drilcon, Inc. v. Roil Energy Corp, Inc., 749 P.2d 1058, 1064 (Mont. 1987).
Obviously, the errors of law stated and applied by the trial court's decision materially
affected all of its legal rulings and conclusions. Without these errors, the Trust would have
been entitled to judgment against Rice Inc., Rice LLC, and Mr. Rice. Therefore, ifthis Court
does not reverse the trial court's rulings on these points, at the very least, it should order a
new trial on those issues.

III. CONCLUSION
This Court should reverse the trial court's ruling and hold that Mr. Rice is liable
individually for all of Rice Inc. and Rice LLC's debts owed to the Trust as contained in the
Final Judgment. This Court should also reverse the trial court's decision that Mr. Rice was
not liable for breach of fiduciary duty owed to the Trust. Likewise, the Trust is entitled to
entry of judgment against Rice Inc. Rice LLC, and Mr. Rice personally for constructive
fraud. In the alternative, if this Court is unwilling to reverse the foregoing rulings of the trial
court, then a new trial on those issues should be granted.
RESPECTFULLY SUBMITTED this

bfL

day of February, 2006.

PARR W ADDOUPS BROWN GEE

& LOVELESS

By:~~·~~=-~~·
--=----St~.W.Hale
Justin P. Matkin
Attorneys for Plaintiffs and Appellants
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EXHIBIT A

AGREEMCNT OF LIMITED PARTNERSHIP OF
CHERRY HILLS ASSOCIATES, L.P.
This Agreement of Limited Partnership is made and entered
into effective as of the 1st day of September, 1991, by and
between RICE DEVELOPMENT, INC., a California corporation as the
general partner (the uGeneral Partner") and SERGE MAX d'ELIA and
LILIAN C.S.L. d'ELIA, Trustees of The d'Elia family Trust, U.O.T.
Dated August 22, 1990, as the limited partner (the ulimited
Partner").
ARTICLE I
FORMATION OF PARTNERSHIP
1.1 Formation of Partnership. By this Agreement, the
parties hereto agree to form a lTmited partnership (the
uPartnership") pursuant to the provisions of Title 2, Chapter 3
of the California Corporatio~s Code, Section 15611 et seq.,
commonly known and hereinafter referred to as the "California
Revised Limited Partnership Act."
1.2
Partnership Name. The name of the Partnership will
be: "Cherry Hills Associates, L.P., a California Limited
Partnership."
1.3 Principal Place of Business. The principal place of
business of the Partnership will be located at 163 E. Main
Street, San Jacinto, Californ1a 92383, or at such other place or
places as the General Partner, in 1ts sole discretion, may
hereafter determine. In addition to said principal place of
business, the General Partner may also establish such other
place(s) of business as it deems appropriate for the conduct of
the Partnership's business affairs.
~
Business Pureose. The principal purpose of the
Partnership is to acqu1re the Property (as herein defined) and to
develop and construct on the Property approximately One Hundred
and Forty (140) single-family homes (the "Homes") together with
all necessary and appropriate improvements, on-s1te and off-site,
to market and sell such Homes and Property, and engage in and
enter into any and all activities, contracts, JOint ventures, and
agreements related or inc1dent to such purposes. The real
property to be so acquired, developed and sold is that certain
property located in Sun C1ty, County of Riverside, California,
more particularly descr1bed on [xhlbit "A" attached hereto and
1ncorporated herein by this reference .

..---...
DEPOSITION
EXHIBIT

]-4------
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1.5 Powers. In furtherance of such business purposes, the
Partnership will have and may exercise all the powers conferred
by the laws of California upon partnerships formed under the laws
pursuant to and under which this Partnership is formed, as such
laws are now in effect or at any time hereafter are put into
effect.
1.6 Term. The term of the Partnership will commence on the
date or-fiTTOg the Certificate of limited Partnership in the
office of the Secretary of State as required under the California
Revised Limited Partnership Act and, unless extended by agreement
of both of the Partners or terminated earlier pursuant to this
Agreement, will continue until August 30, 1996.
ARTICLE II
PARTNERSHIP STATEMENTS AND CERTIFICATES
2.1 Filing of Fictitious Business Name Statement. If deemed
necessary, the General Partner will execute such Fictitious
Business Name Statement or Statements and cause the same to be
filed, recorded and/or published, as may be required or allowed
from time to time by applicable law, in the counties or other
locations deemed appropriate by the General Partner.
2.2 Certificate of Limited Partnership. The General
Partner-will cause to be filed and recorded a Certificate of
Limited Partnership, which Certificate will set forth the matters
required by Section 15621 of the California Corporations Code, or
any successor thereto, and will also file and/or record any other
instrument(s) as may be required to be filed and/or recorded by
this Partnership in accordance with applicable law.
2.3 Execution of Certificate Amendments. Any Amendment to
the Partnership's Certificate of Limited Partnership may be
signed by the General Partner as provided in California Corporations Code Section 15622.
ARTICLE III
DEFINITIONS
The following definitions will be applicable to the terms
set forth below as used in this Agreement.
3.1 "Adjusted Capital Account Balance" - With respect to
either-Partner and as of any date of reference, the balance in
such Partner's capital account.
3.2

"Affiliate" -As defined in section 9.1.
2
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3.3 "Agreement 11 - This Agreement of limited Partnership as
the same may be amended from time to time. References herein to
Articles and sections shall refer to Articles and sections
hereof.
3.4 "Capital Account" - The Capital Account of each
Partner-established and maintained pursuant to section 4.5.
3.5 11 Capital Contribution" - The amount of money and the
fair market value of Property contributed to the capital of theni
Partnership by any Partner.
.Jh4'~ V'3. 6 "Genera 1 Partner" - Rice
California corporat1on.

fJ."f.'{,~oR,.';;';"fit

Inc., a

.

.

~

~
·

. .d..
3.7 "Homes 11 means the approximately ll.JO
-9-6- si
- amily
Homes
to be-constructed on the Property and sold by the Parntership.

3.8. "Invested Capital Account" - shall mean, as to the
the Initial and Additional Real Property Capital
Contributions of such Partner, referenced in Paragraphs 4.1.1 and
4.1.2 hereinbelow increased (but only to the extent provided in
section 4.2} by the amount of any monetary Capital Contributions
made by such Partner, and reduced by the amount of any returns of
capital to such Partner.
limit~Partner,

3.9 "Limited Partner" - Serge Max d'Elia, and Lilian C.S.L.
d ' El i a:-T r u s t e e s , o f Th e d 1 El i a Fam i l y Tr u s t , U• 0 • T• 0 a t e d Au g u s t
22, 1990.
3.10 "Partners" - Collectively, the General Partner and the
Limited!Partner; reference to a Partner will mean any one of the
Partners.

3.11 "Partnership" - The limited partnership organized and
continuing under this Agreement, notwithstanding changes in its
membership.
3.12 "Person" - As defined in section 15.8.
3.13 "Property" - The parcels of real property to be
contrlbUTed to the Partnership by the limited Partner and more
full described on Exhibit "A".

1\RTlCL£ IV
CAPITAL CONTRIBUTIONS

4.1

Initial Capital Contributions.

(a) General Partner. The General Partner will make no
initial Capital Contribution to the Partnership but will,
3
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1

:

hereafter, contribute to the Partnership the time, effort and
skill necessary to accomplish the management and operation of the
Partnership and to accomplish the business purposes of the
Partnership, as set forth in section 1.4 above.
(b) limited Partner. The Limited Partner will
contribute to the Partnersltip the fee simple title to the
Property, which is located in the City of Sun City, County of
Riverside, State of California, and more particularly described
on Exhibit "A" attached hereto and incorporated herein which
parcel shall be free and clear of any mortgages, deeds of trust,
and other exceptions to title excepting only those 11 Permitted
Exceptions" listed on Exhibit "B" hereto. The parties acknowledge
that in anticipation of the formation of this partnership the
limited Partner did on August 26, 1991 pay or cause to be paid to
the prior owner of record of all of the real property described
on Exhibit "A .. , the total sum of Two Million Four Hundred One
Thousand and Two Hundred and Thirty Nine Dollars and Five Cents
($2,401,239.05). Said payment was made by the Limited Partner as
the Assignee of the General Partner as the "Buyer .. under a
certain Purchase and Sale Agreement and Joint (scrow Instructions
dated August 20, 1991 (the 11 Agreement"), wherein Barclay Construction Corporation was the "Seller". Pursuant to the terms of
said Agreement the said Seller did cause to be conveyed to the
limited Partner pursuant to a Corporation Grant Deed recorded
August 26, 1991, a portion of the real property described on
Exhibit "A" hereto, namely, Lots 1-48, inclusive of Tract No.
20821-2. Concurrently with the execution of the Corporation
Grant Deed, the Seller did execute a second Grant Deed pertaining
to the remaining property described on Exhibit .. A.. , namely, the
remaining 92 lots situate within Tract Numbers 20821, 20821-1 and
20821-3, which said second Grant Deed conveys all of the
remaining lots in these three (3) tracts to the limited Partner.
Said second Grant Deed is being held by Chicago Title Company,
San Bernardino Office, under open and pending escrow number
12010-33 by Ms. Pamela Robinson, escrow officer, for subsequent
recordation in the official records of the County Recorder of
Riverside County, California, at such future time as the General
Partner, for and on behalf of this partnership can comply with
the conditions of said Agreement and deposit with said escrow
evidence of the exoneration of the Improvement Bonds placed with
the County of Riverside by the Seller with respect to Faithful
Performance, Material and Labor, Erosion/landscape, Survey
Monuments and Traffic Signal Bonds on each of the four (4)
separate tracts above described, and evidence that the said
Seller's security for said Bonds shall be released to Seller.
General Partner acknowledges that upon the assignment to the
Limited Partner of the right to purchase said aggregate property
that the General Partner, as Uuyer under said Agreement, was not
released or discharged from its obligation to provide Replacement
Bonds for the existing Bonds of Seller and General Partner shall
as a portion of its duties hereunder continue to diligently
pursue the procurement of such Replacement Bonds and the

4
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exoneration of the said Seller's Bonds and the return to Seller
of Seller's security therefor in order that the condition to
recordation of said second Grant Deed can be effected within a
reasonable time hereafter which reasonable time is projected by
the General Partner to be apporximately on or before six (6}
weeks following the execution of Lhis Partnership Agreen1ent.
For purposes hereof, the Capital Contributions of the
Limited Partner are defined to be as follows:
4.1.1.
Initial Real Property Contribution. The
Limited Partner shall convey to the partnership within three (3)
business days following the filing of the requisite Certificate
of limited Partnership with the Secretary of State of California
as the same pertains to this partnership, a Grant Deed pertaining
to lots 1-48 inclusive, of Tract No. 20821-2.
4.1.2. Additional Real Property Contribution. The
limited Partner shall hereafter convey to the partnership, within
three (3) business days following the recordation of the second
Grant Deed above referenced, the remaining 92 lots situate with
Tract Nos. 20821, 20821-1 and 20821-3.
4.1.3
limited Partners Initial Capital Account.
Notwithstanding the sequential conveyance of lots 1-48 inclusive,
situate within Tract No. 20821-2 and the subsequent conveyance of
the remaining 92 lots situate within Tract Nos. 20821, 20821-1
and 20821-J to the partnership as above provided, the limited
Partner shall receive a credit to his capital account in the
amount of $2,401,239.05 effective as of August 26, 1991 by reason
of said Limited Partner's prior expenditure of said sum on said
date to effect the acquisition of, or the right to acquire all of
the property described on Exhibit "A" for the benefit of th1s
partnership in anticipation of its formation.

4.2 Additional Monetary Capital Contributions.
In the
event-rhat Capital Contributions in addition to the amounts set
forth in section 4.13 are necessary to carry out the business
purposes of the Partnership, the limited Partner shall contribute
such sums but only upon the agreement by the Partners to do so,
which agreement may set forth the maximum amount agreed upon by
the Partners as the additional contribution to be made by the
limited Partner. Unless and until such an agreement is entered
into by both Partners, neither the Limited nor the General
Partner shall be obligated to make any Capital Contributions to
the Partnership in excess of the contributions set forth 1n
section 4.1.3. Either Partner may decline to enter into such an
agreement to contribute additional funds for any reason or for no
reason. Unless specifically agreed to by the Partners, no
additional Capital Contributions of the limited Partner shall
increase his Invested Capital Account. Any additional Capital
Contribution~ by the Partners, or either of them, shall not
increase their shares of profits and losses of the Partnership.
5
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The prov1s1on of the construction financing and the Line of
Credit set forth in section 4.3(a) and 4.3(b) below, shall not
constitute Capital Contributions of either the General or Limited
Partners, but shall constitute obligations and indebtednesses of
the Partnership.
4.3

Financing.

{a) The General Partner shall arrange for financing
necessary to carry out the business purposes of the Partnership
including a construction loan or loans to finance the
construction of the Homes and the procurement of Replacement
Improvement Bonds with the County of Riverside and shall further
assist the buyers of the Homes in obtaining permanent financing
to purchase such Homes.

A

:3

(b) Line of Credit.
In addition to the contribution
of property to the Partnership as provided in section 4.1(b)
above, the Limited Partner shall make available to the
Partnership a Line of Credit from a financial institution of the
Limited Partner's selection in an amount of not less than
~;LLiOJ.i l>oL.I.A/1.<;
($ .1.,odd,c7CJ0.6>D ) .
The Partnership shall,
as an ordinary business expense of the Partnership, pay all costs
·necessary to service said Line of Credit as the same is utilized
including set-up costs, if any, interest and points applicable to
the commitment of such financial institution with respect to the
creation and subsequent use of said Line of Credit. The General
Partner agrees that it shall indemnify and save harmless the
Limited Partner from and against any cost, loss or liability
arising out of the procurement and use of said line of Credit.

riVe

4.4 Liability of Partners. The liability of the limited
Partner-to the Partnership shall be limited to the amount of his
Capital Contributions. The Limited Partner will have no further
liability to contribute money to, or in respect of the
liabilities or the obligations of the Partnership, nor will the
Limited Partner be liable for any obligation of the Partnership
unless and until a written agreement to make additional
contributions is entered into pursuant to section 4.2 and then
the additional liability of the Limited Partner shall be limited
to the amount set forth in such agreement as the additional
capital to be contributed by the Limited Partner. Notwithstanding
the foregoing, any Partner will be liable for any distributions
of cash or other property made to such Partner to the extent
that, after such distribution, all liabilities of the Partnership
(other than liabilities to Partners on account of their interest
in the Partnership and liabilities as to which recourse of
creditors is limited to specified property of the Partnership)
exceed the fair saleable value of the Partnership assets (other
than those assets which are subject to liabilities as to which
recourse of creditors is so limited). Furthermore, upon
liquidation of the Partnership. each Partner will be liable to
the Partnership to restore the deficit balance (if any) in his or
6
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its Capital Account at such time, as required by section 11.6.
4.5 Ca~ital Accounts. A capital account ("Capital
Account") wi 1 be established for each Partner. Each Partner's
Capital Account will consist of the amount of such Partner's
Initial Capital Contributions, plus additional Capital
Contributions made by such Partner to the Partnership, increased
by the amount of any Partnership net profits (or other line-item
amounts of income} allocated to such Partner, decreased by the
amount of any cash distributions, and the fair market value of
any property distributions (net of any liabilities assumed by the
recipient Partner or to which the property is subject) in
reduction of Partnership capital to such Partner, and further
decreased by the amount of any Partnership net losses (or other
line-item tax deductions) allocated to such Partner.
4.6 Withdrawals. Except as otherwise provided in this
Agreement, the Capital Contributions of the Partners will not b~
subject to withdrawal unless such withdrawal is approved by all
Partners.
4.7 Interest on Capital Contributions. Except as provided
in section 5.8 and as otherwise provided in this Agreement, no
Partner will be entitled to interest on its Capital Contributions
to the Partnership unless otherwise expressly agreed in writing
by all the Partners.
4.8 Loans to the Partnership. A Partner may lend money to
the Partnership only upon such terms and conditions as may be
determined and approved, in writing, by both Partners. Any such
approved loan will neither increase the interest of the lending
Partner in the capital of the Partnership, nor will it entitle it
to any increased share in the Partnership's distributable assets
or profits.

ARTICLE V
ALLOCATION AND DISTRIBUTION OF PROFITS AND LOSSES
5.1 Determination of Profits, Gains, Losses, Deductions and
CrediTS: The profits, gains, losses, deductions and credits of
the Partnership will be determined for each fiscal year in
accordance with the accounting method followed by the Partnership
for federal income tax purposes.

5.2

Allocation of Profits, Gains, Losses, Deductions and
Tax Purposes. The profits, gains, losses, deductions
and credits of the Partnership will be allocated fifty percent
(50%) to the General Partner and fifty percent (50%) to the
lim1ted Partner; provided, however, that in the event losses
allocated to the Limited Partner rcducr his Capital Account to
zero, all additional losses shall be allocated to the General

Credi~for
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Partner unless and until the limited Partner makes additional
Capital Contributions to the Partnership or is allocated
additional profits so that his Capital Account is increased to an
amount above zero.
5.3 Partnership Interest Transfers and Adjustments. In the
event-of a permitted transfer of any or all of an interest in the
Partnership, or the admission of a new limited Partner in
accordance with this Agreement and at any time other than at the
end of the Partnership's fiscal year, the profits, gains, losses,
deductions and credits of the Partnership for such fiscal year
will be allocated between or amoung the respective parties or the
Partners, as the case may be, in such manner as determined by the
General Partner, in its discretion, which is consistent with the
provisions of Internal Revenue Code Section 706(c)(2) or any
successor provision thereto.
5.4 Timing of Partnership Distributions. Except as
speciTTCally provided herein, Partnership distributions will be
made as provided in section 5.5 from time to time as the General
Partner deems appropriate. The General Partner may, in its
absolute discretion, retain Partnership assets (including cash)
in the Partnership in reserve for anticipated future expenses and
liabilities of the Partnership.
5.5 Distributions. Partnership distributions, other than
distrTbUtions in liquidation of the Partnership and except as set
forth in sections 5.7, 5.8 and 5.9, will be divided among and
paid to the Partners as follows:
(a) First, to the Limited Partner, to the amount of
his Capital Contribution;
(b) Second, to the General Partner, to the amount of
its Capital Account; and
(c) Third, any rema1n1ng amounts will be distributed
fifty percent (50%) to the Limited Partner and fifty percent
(50%) to the General Partner.
5.6 Limitations on Distributions. Notwithstanding the
foregOTng, distributions to the Partners will be subject to the
following special limitations:
(a) No distribution will be made by the Partnership
if, immediately after such distribution, the sum of all
liabilities of the Partnership, other than liabilities to
Partners on account of their interest in the Partnership and
liabilities as to which recourse of creditors is limited to
specified property of the Partnership, exceeds the fair saleable
value of the Partnership assets other than those assets which are
subject to liabilities as to which recourse of creditors is so
limited.
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(b) No distribution will be made by the Partnership if
the Partnership is in default with respect to any indebtedness or
liability of the Partnership.
(c) No distribution will be made if, in the reasonable
determination of the General Partner, such distribution will in
any way jeopardize or limit the business of the Partnership.
(d) No distributions of profits will be made to the
General or Limited Partner unless and until all obligations of
the Partnership have been paid in full following the sale of all
lots within a given numbered tract of the four tracts
constituting the aggregate subdivision project, including, but
not limited to, amounts due construction lenders pursuant to
loans obtained by the General Partner pursuant to section 4.3(a)
above; amounts drawn against the Line of Credit provided by the
Limited Partner pursuant to section 4.3(b) above; all amounts due
the General Partner as supervisor fees pursuant to section 5.7,
below; all amounts due Serge M. d'Elia, individually, and not in
his capacity as a co-trustee of the limited Partner, as his
consulting fee pursuant to Section 5.6 below; the Limited
Partner's return of capital pursuant to Section 5.9, below; and
all other indebtednesses incurred by the General Partner in
connection with the development, construction and sale of all
Homes within each of the separate tracts within the subdivision
project. The General Partner shall have the right to refrain from
the distribution of profits, as above provided, if the Partnership has commenced work on any of the separate tracts prior to
the completion and sale of the homes in the prior tract on which
construction and sales activities had previously commenced, if in
the discretion of the General Partner, with the knowledge,
consent and approval of the limited Partner, such profits could
be utilized for the construction of homes on the next succeeding
tract or phase of the subdivision project.
(e) The Limited Partner will not have the right to
demand or receive property other than money upon any distribution. A Partner may not be compelled to accept a distribution of
any asset in kind in lieu of a proportionate distribution of
money being made to other Partners.

5
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5.7 Supervision Fee. So long as the General Partner shall
not be-Tn material default hereunder and is managing the business
and affairs of the Partnership under the terms of this Agreement,
the General Partner shall be paid by the Partnership a supervision fee (the "Supervision Fee") equal to TAyG<... 4-vc/ Tht"~ Cf""t7ir5
'J '<f
o f t h e e s t i rna t e d s a l e s p r i c e s o f t h e
Homes. The Supervision Fee shall be payl1e f~o~-.]{~eeds of the
construction loan in an amount equal to ~~~~l?~e estimated
sales price of the Homes to which any unding of a ·construction
loan relates and will be paid upon such funding. In the event the
actual sales prices of the Homes is greater than or less than the

Jtl
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anticipated amount upon which the Supervision fee is based, or in
the event any or all of the Homes are not sold, for whatever
reason, no part of the Supervision fee which has been paid to the
General Partner shall be refundable.
The payment of lhe Supervision fee hereunder shall be
in lieu of reimbursement to the General Partner for general
office overhead and administrative expenses and other indirect
~penses and costs incurred in connection with the business and
~ffairs of the Partnership.

~ SergeM:""
5.8 Consultin~ A~reement. By reason of the expertise
d Elia ("d Ella") in financial matters, including,
1
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but

not limited to construction financing, development and other
aspects of business of the Partnership, the Partnership has
concurrently herewith entered into a Consultant's Agreement with
d'Elia for a period of one (1) year beginning September 1, 1991,
and ending August 30, 1992. The Partnership agrees to pay to
d'flia as his consultant's compensation the sum of Two Hundred
and Forty Thousand Dollars ($240,000) for the term of said
One Hundred Twenty Thousand Oollars {$120,000) on rebruary 28,
1992 and the second, in a like amount on August 30, 1992.
Each
said payment shall be made to d'flia at his residence in Casper,
Wyoming. All services contemplated by said Consultant's
Agreement may be rendered by coordination by telephone, letter or by
personal conference between the General Partner and d'Elia. The
presence of d'Elia on or about the property of the Partnership is
not required as a condition of said Consultant's Agreement. The
Consultant's Agreement shall be subject to renewal and the term
of the Consultant's Agreement, as extended, and the compensation
or consultant's fee to be paid to d'Elia from and after September
1, 1992 shall be subject to subsequent negotiation and agreement
to be effected during the final two months of the initial term of
said Agreement.
5.9 Return of Capital to the Limited Partner. Upon the
closing-of sale of each of the Homes, the Limited Partner shall
be entitled to a return of Capital calculated as follows:
$20,000.00 upon the sale of each of the Homes in the
Project. Each such distribution shall reduce the Limited
Partner's Capital Account. Such payments shall be paid through
escrow upoh the closing of sale of each of the 120 lots with1n
the aggregate Project, either directly to the Limited Partner, or
to such person or institution as the Limited Partner should
direct, in writing.

10
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ARTICLE VI
POWERS AND RESPONSIBILITIES OF
THE GENERAL PARTNER
6.1 Management of Partnership Business. Subject to right
of the Limited Partner to vote on certain matters as provided
elsewhere in this Agreement, the General Partner will have
complete and exclusive control over the management, conduct and
operation of the Partnership business and affairs. The General
Partner may delegate its duties and responsibilities to the
extent empowered under section 6.2. The General Partner will
not be required to devote full time to the affairs of the
Partnership, but will devote the reasonable time, effort and
skill that may be necessary for the conduct Q( the Partnership
business. The General Partner will use its best efforts to
carry out the business purposes of the Partnership, as
described in section 1.4.
The Limited Partner
the management, conduct
business or affairs nor
to act for or on behalf
whatsoever.

will have no right to participate in
or operation of the Parlnership
will he possess any power or aulhority
of the Partnership in any respect

Except
the
General Partner will have, in addition to any other rights and
powers it may possess, the right, power and authority, on
behalf of the Partnership and in its name, to exercise all of
the rights, powers and authority of a partner of a partnership
without limited partners under the California Uniform
Partnership Act including, without limitation, the power and
aulhority to do any or all of the following:
-~

Powers and Authority o( the General Partner.

as otherwise specifically provided in this Agreement,

(a) To acquire, purchase, construct, improve, sell,
maintain and operate any property, real or personal, in
connection with the operation of the Partnership's business,
and to enter into contracts and agreements with others
(including, subject to section 6.J(a), Affiliates of the
General Partner) with respect to such matters, at such prices
and upon such terms and conditions as the General Partner deems
in its absolute discretion to be in the best interests of the
Parlnership;
{b) To make application for and to obtain any and all
consents, approvals and permits necessary or appropriate for
the development of the Property and the construction and sale
of the Homes including, without limitation, final subdivision
maps;
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(c) To market and sell the Homes in accordance with
the business purposes of the Partnership;
(d) To incur indebtedness on behalf of the
Partnership as required for the business of the Partnership and
to secure the repayment of such debt by executing morlgages or
deeds of trust, or otherwise encumbering or subjecting lo
security interests, all or any part o( the assets oC Lhe
Partnership, and to refund, refinance, increase, modify,
consolidate or extend the maturity of any debt, note, mortgage,
deed of trust, pledge, encumbrance or other evidence of debt or
security device, all upon such terms as the General Partner
deems in its absolute discretion to be in the best interests of
the Partnership;
(e) To perform, as agent of the Partnership, all the
obligations of the Partnership and enforce all of the rights of
the Partnership under the terms and conditions of all contracts
and agreements entered into by the Partnership;
(f) To employ and dismiss from employment any and all
employees, managers, agents, independent contractors, brokers,
attorneys and accountants;
(g) To purchase from others, at the expense of the
Partnership, contracts of liability, casualty and other
insurance which the General Partner deems advisable,
appropriate or convenient Cor the protection of the assets or
affairs of the Partnership or for any purpose convenient or
beneficial to the Partnership and in accordance with
section 6.7;
(h) To delegate all or any of its administrative
duties hereunder to non-Partners who may, under the supervision
of lhe General Partner: administer the day-to-day operations of
the Partnership; serve as the Partnership's advisor and
consultant in connection with policy decisions made by the
General Partner; provide the Partnership with consultants,
accountants, correspondents, attorneys, brokers, escrow agents,
or act in any other capacity deemed by the General Partner
necessary or desirable; perform or assist in the performance of
such administrative functions necessary for the Partnership as
may be agreed upon with the General Partner; and perform such
other acts or services for the Partnership as the General
Parlncr, in its absolute discretion, may approve; provided,
however, Lhat all major policy and all investmenl decisions
will be made by or under the direct supervision of the General
Partner;
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(i) To pay and advance for the account of the
Partnership any and all organizational expenses incurred in
connection with the creation of the Partnership including, but
not limited to, legal and accounting fees and expenses;
(j)
To amend this Agreement and the Certificate of
Limited Partnership in accordance with section 13.1; and

(k) To do such other acts as the General Partner
deems necessary, desirable or appropriate for the furtherance
of the Partnership and which are not specifically prohibited by
this Agreement or by applicable law.
6.3

Contracts with Partnership.

(a) Subject to the limitations set forth in
section 6.5, and notwithstanding the provisions of California
Corporations Code Section 15636 or any successor thereto, the
General Partner, the Limited Partner, or any Affiliate of
either Partner, may, directly or indirectly, through one or
more corporations, partnerships or other forms of entity in
which such party has an interest, contract with the Partnership
for any purpose or purposes in furtherance o( the business of
the Partnership so long such contracts are on terms that would
be appropriate in a contract reached on an arms-length basis
with a party not affiliated with either Partner or with the
Partnership.
In the event such a contract is not on such
terms, it shall require the prior consent of both Partners.
(b) The General Partner will be entitled to
reimbursement in full from the Partnership for (or to cause the
Partnership to pay directly) all out-of-pocket expenses, costs
and fees incurred by the General Partner in connection with the
formation of the Partnership and the construction of the Homes,
but not including general overhead and other expenses of the
type for which, in lieu of reimbursement, the Supervision Fee
is being paid pursuant to section 5.7.
§~
R~t to Rely Upon the Authority of the General
Partner.
No person dealing with the Partnership will be
required to determine the authority of the General Partner to
make any commitment or undertaking on behalf of the Partnership
nor to determine any fact or circumstance bearing upon the
existence of the authority of the General Partner.
In
addition, no purchaser of any property or interest owned by the
Partnership will be required to determine the authority of the
General Partner to sign and deliver on behalf of the
Partnership any such instrument of t~ansfer, or to see to the
application or distribution of revenues or proceeds paid or
credited in connection therewith, unless such purchaser h~s
received written notice reasonably indicating the contrary.
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6.5 Limitations on General Partner's Power and Authority.
AnythTng in this Agreement to the contrary, notwithstanding the
General Partner, will have no authority without the approval of
the Limited Partner to:
(a)

Do any act in contravention of this Agreement;

(b)

Confess to a judgment against the Partnership;

(c) Possess Partnership property, or assign its rights
to specific Partnership property for other than a Partnership
purpose;
(d) Admit a person as a General Partner or elect to
continue the business of the Partnership after a General Partner
ceases to be a General Partner, other than by removal, where
there is no remaining or surviving General Partner; or
(e)

Admit a person as a Limited Partner.

6.6
Outside Activities. Nothing in this Agreement will be
construed so as to grant any right, privilege or option to any of
the Partners to participate in any manner in any other business,
corporation, partnership, venture or investment in which the
other Partner hereto may participate. Each of the Partner
expressly waives the doctrine of Partnership opportunity and
consents to the participation by the other Partner or its
affiliates and any officer, director, stockholder, associate or
employee thereof in any such business, corporation, partnership,
venture or investment, notwithstanding that such venture is
competitive with the business of the Partnership, provided the
Partners continue to devote their time and effort in such manner
as is necessary to protect and promote the continuing interests
of this Partnership and that the competition, if any, that may be
created by virtue of the Partners other venture(s) does not by
virtue of the Partners' actions or non-actions adversely affect
this said Project.
6.7

Insurance. The General Partner shall cause the Partcarry and maintain in full force and effect such
insurance as is necessary for the business purpose of the
Partnership including, but not limited to, the following:

nersh~to

(a) Workers' Compensation insurance covering all
employees of the Partnership, in the amount and form required by
the laws of the State of California;
(b) Comprehensive general public liability insurance
covering the Property and the business of the Partnership; and
(c) F1re and extended coverage insurance with
vandalism and malicious mischief endorsement in the amount of the
full replacement value of all improvements constructed on the
property (including lhe Homes) which policy may be written
14
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on a builder's risk basis for the Homes remaining under
construction.
All of the above described policies of insurance shall
name as insureds the Partnership. The Limited Partner shall
have the right, at all reasonable times, to obtain from the
General Partner copies of the policies of insurance required by
this section 6.7.
ARTICLE VII
SUCCESSOR GENERAL PARTNER
7.1 Admission of Additional General Partner. Except as
otherwise provided in section 6.5, or in the event oC the
removal of the General Partner as provided in section 9.7, no
additional General Partner will be admitted to the Partnership
without the consent of both Partners immediately prior to such
admission.

7.2 Termination or Bankruptcy of the General Partner. The
General Partner will cease to be a General Partner and the
Partnership will be dissolved and terminated as set forth in
Article XI upon lhe happening of any of the following events:
(a) The dissolution, termination, winding-up,
liquidation or other cessation to exist of the General Partner;
(b)

Retirement, withdrawal or removal of the General

Partner;
(c) An order for relief against the General Partner
is entered under Chapter 7 of the federal bankruptcy laws or a
successor statute, or the General Partner:
(i)

makes an assignment for the benefit of

creditors;
(ii) files a voluntary petition under the federal
bankruptcy laws;
(iii) files an answer or other pleading admitting
or failing to contest the material allegations of a
petilion filed against that Partner in any bankruptcy or
insolvency proceeding of any nature; or
(iv) seeks, consents to, or acquiesces in the
appointment of a trustee, receiver, or liquidator of the
General Partner or all or any subslantial part of that
Partner's pr~perties; or
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(d)
If within sixty (60) days after the commencement
of any proceeding against the General Partner seeking
reorganization, readjustment, liquidation, dissolution or
similar relief under any statute, law, or regulation, such
proceeding has not been dismissed, or if within sixty (60) days
after the appointment without that Partner's consent or
acquiescence of a trustee, receiver, oc liquidator of the
General Partner or of all or any substantial part of that
Partner's properties, the appointment is not vacated or stayed,
or within sixty (60) days after the expiration of any such
stay, the appointment is not vacated.
If such event causes the termination of the sole General
Partner, the Partnership will thereupon be dissolved and
terminated as set forth in Article XI.
ARTICLE VI II
RIGHTS AND LIMITATIONS OF THE LIMITED PARTNER

.I!.J.

Limitations on Riqhts of the Limitc<J_Pa_.;_tner.
Th~
Partner wiLL take no-action which will, under thu
~alifornia Revised Limited Pa.rtnership Act, constitute the
participation in the control of the Uusiness of the
Pa rtncrsh ip. Subject only to such limi tat i.on, the L irni ted
Pa c tnec shall have all of the eights set forth in
section 156J2(b}(2)-(9) of the CaliCocnia Corporations Code
potwithstanding the Lack of specific enumeration of said rights
in this Article or in this Agreement.
Limit~d

8.2 Voting Rights of the Limited Partner. The Limited
Partner will have the eight to vote.upon all matters which may
be submitted to a vote of the Limite"d Par'tner without having
such Limited Partner be deemed to participate in the control of
.the Business of the Partnership under the California Revised
~imited Partnership Act including, without limitation, the
following:
(a) The admission of a General Partner under the
circumstances described in sections 6.5 or 7.1, the removal of
the General Partner as provided in section 9.7. or the
admission of an additional Limited Partner as described in
section 9.6;
(b) The amendment of this Agreement as provided in
Article XIII;
(c) The extension of the term of the Partnership as
provided in section 1.6;
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(d) The authorization of matters otherwise prohibited
pursuant to the provisions hereof;
(e) The transfer of a Partnership interest as
provided in section 9.1;
(f)
The admission of a transferee of a Partner's
interest in the Partnership as a Substitute Partner pursuant to
section 9.4;

(g) The withdrawal of a Partner as provided in
section 9.6; and
(h) The dissolution and winding up of the Partnership
as provided in Article XI.
8.3 No Right to Partition. Neither the General Partner
nor the Limited Partner will have the right to bring an action
for partition against the Partnership. Each of the Partners
hereto waives any and all rights which it may have to maintain
an action to partition Partnership property.
ARTICLE IX
TRANSFER OF PARTNERS' INTERESTS: ADMISSIONS
OF ADDITIONAL PARTNER~WITHDRAWALS;
REMOVAL OF GENERAL PARTNER
9.1 Restriction on Transfer. No Partner will voluntarily,
involuntarily or by operation of law, give, sell, assign,
tr~nsfer, mortgage, hypothecate, encumber, bequeath or devise
its interest in the Partnership (any such disposition is
hereinafter referred to as a "transfer"), or any part thereof
without the consent of the other Partner, which consent may be
withheld for any reason or for no reason. Any purported
transfer of all or a part of a Partner's interest in the
Partnership without compliance with the provisions of this
Article will be void and of no effect against the Partnership,
the other Partner, any creditor of the Partnership, or any
claimant against the Partnership. Notwithstanding the
foregoing, a Partner will have the right, without compliance
with the provisions of this Article, to assign its interest in
the Partnership to an Affiliate, provided, however, that any
such transferee Affiliate will not be admitted as a Substitute
Partner unless and until the requirements of section 9.3 ace
satisfied. As used herein, an "Affiliate" will mean and refer
to (a) any corporation in which such Partner holds at least
fifty-one percent (51%) of the voting stock; (b) if the Partner
is a corporation, any other corporation the shareholders of
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which are identical to the shareholders of such Partner; (c) if
the Partner is itself a partnership, any other partnership the
partners of which are identical to the partners of such
Partner; and (d) any family trust whose beneficiaries include
the Partner, any Affiliate of such Partner or any lineal
descendants of such Partner.
9.2 Effective Date of Transfer.
Every permitted transfer
of ~-partner's interest in the Partnership will be deemed to be
effective as of the close of business on the day in which such
eve~t will have occurred.
9.3 Substitute Partner.
No transferee of a Partner's
interest in the Partnership will have the right to become a
Partner (HSubstitute PartnerH) in place of its transferor
unless and until all of the following conditions are satisfied:
(a) The transferor and transferee have delivered to
the General Partner a written instrument of assignment, fully
executed and acknowledged, setting forth the intention of the
transferor that the transferee become a Substitute Partner in
its place;
(b) The transferor and transferee have executed and
acknowledqed such other instrum~nts as the Gene£al Pa£tner may
deem reasonably necessary or advisable to effect the admission
of such person as a substituted Partner in accordance with the
provisions of the California Revised Limited Partnership Act
including, without limitation, the written acceptance and
adoption by such person of the provisions of this Agreement; and
(c) The consent of all other Partners to the transfer
shall have been first obtained as set forth in section 9.1.
9.4 Substituted Assignees. Any transferee who has not
become a Subst~tute Partner pursuant to this Article will be
deemed to take only the right of its assignor or transferor to
share in profits, losses and ai~tributions of the Partnership,
but will acquire no right to any legal interest in the
Partnership nor the right to exercise any power granted to a
Partner under this Agreement. The transferor will remain a
Partner until such time as the transferee becomes a Substitute
Partner.
9.5 Admission of Additional Partners.
No additional
Partners will be admitted to the Partnership without the
unanimous written consent of all of the Partners. Any such new
Partners will, as a condition to admission, execute and
acknowledge such instruments as the Partners may deem necessary
or advisable to effect the admission of such person as a
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Partner including, without limitation, the written acceptance
and adopt ion by such person of the provisions ot this Agreement.
9.G

Partnership Withdrawals.

(a)
No Partner will have the right to withdraw from
the Partnership without the consent of the other Partners.
Transfer of a Partner's interest in the Partnership in
compliance with this Agreement will not constitute a
"withdrawal" within the meaning of this section.
(b)
If the General Partner withdraws from the
Partnership in violation of this Agreement, such General
Partner will, (subject to liability to the Partnership for
damages for breach of this Agreement, which dacnaqes may be
oCCset against any amounts otherwise distributable to such
General Partner):
(i)
retain·~ny Capital Account balance it may
have on the date of withdrawal, and such interest shall be
~hat of a limited partner; and
(ii)
not be personally liable for Partnership
debts incurred after the person ceases to be a General
Partner.
(c)
The Limited Partner withdrawing from the
Partnership in violation of this Agreement will be entitled to
receive periodic distributions as and when made by the General
Partner, provided that once such Partner's Capital Account has
been reduced to zero, such Partner's interest in the
Partnership will terminate and such Partner will not be
entitled to any further distributions.
9.7

Removal of a General Partner.

(a)
A General Partner may be removed from the
Partnership for cause by the vote of the other Partner, or in
the event there is more than one other Partner, by the majority
vote of the other Partners.
(b)
For purposes of this section McauseM foe removal
of a General Partner shall mean, and shall be limited to, the
following:
(i)
If the General Partner commits any material
act of fraud or dishonesty with respect to the Partnership
or the assets thereof;
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(ii)
If the General Partner is guilty of
self-dealing, to the material detriment of the Limited
Partner, with respect to the Partnership;
(iii)
If the General Partner materially breaches
this Agreement, and fails to promptly cure such breach
after written demand from the Limited Partner;
(iv}
If the General Partner is guilty of gross
and persistent dereliction of its management duties with
respect to the Partnership; or
(v)
If the Managing Officer of the General
Partner is guilty of any of the acts described in
subsections (i) or (ii) of this section 9.7, and the
General Partner fails to replace such Managing Officer
promptly after receipt of written demand from the Limited
Partner.
(c)
Notwithstanding any provision to the contrary in
any one or more of sections 11.5, 12.1 and 12.2, losses
incurred by the Limited Partner as a result of any action or
actions by the General Partner which constitute cause for
removal of the General Partner as defined in section 9.7 shall
not be limited as to recourse or amount or subject to the
obligation to indemnify the General Partner contained in any
one or more of such sections.
ARTICLE X
BOOKS OF ACCOUNT, RECORD~
REPORTS AND TAX MATTERS
10.1 Books and Records.
Proper and complete records and
books of account will be kept by the General Partner in which
will be entered fully and accurately all transactions and other
matters relative to the Partnership's business as are usually
entered into records and books of account maintained by
partnerships engaged in businesses of like character.
The
Partnership books and records will be maintained on the basis
utilized in preparing the Partnership's federal income tax
returns incorporating such method of accounting as the General
Partner determines would be in the best interests of the
Partnership and is a permissible method.
The General Partner will keep at the principal office of
the Partnership (and, if the principal office is ever located
outside the State of California, at an office located within
the State of California}, all the following:
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(a) A current list of the full name and last known
business or residence address of each Partner, together with
the contribution and the share in profits and losses of each
Partner;
(b)
A copy of the Certificate of Limited Partnership
and all certificates of amendments thereto, together with
executed copies of any powers of attorney pursuant to which any
certiCicate has been executed;
(c)
Copies of the Partnership's federal, state and
local income tax or information returns and reports, if any,
Cor the five (S) most recent taxable years;
(d)

Copies of this Agreement and all amendments

hereto;
(e)
Financial statements of the Partnership for the
five (5) most recent fiscal years; and
(C)
The Partnership's books and records for at least
the current and past three fiscal years.
10.2 Information Rights of the Limited Partner.
(a)
At the request of the Limited Partner, the
General Partner will promptly deliver to such Limited Partner,
at the expense of the Partnership, ~ copy of the inCormation
required to be maintained by subdivision (a), (b), (c), (d) or
(e) of section 10.1.
(b)
The Limited Partner shall have the right, for a
valid Partnership purpose and upon reasonable request, to
inspect and copy, during normal business hours, any of the
Partnership records required to be maintained by section 10.1.
(c) The General Partner will promptly furnish to the
Limited Partner a copy of any amendment to this Agreement
executed by the General Partner pursuant to the authority
granted the General Partner in section 13.1 hereof.
(d) The General Partner will send to each person who
was a holder o( an interest in the Partnership at any time
during the fiscal year then ended (including any assignee
permitted under Article IX, whether or not a Substitute
Partner) within seventy-five (75} days after the end of each
taxable year such information as is necessary to complete such
person's federal and state income tax or information returns,
and a copy o( the Partnership's federal, state and local income
tax or information returns for the year.
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10.3 Fiscal Year. The fiscal year of the Partnership will
end on December 31 of each year; provided, however, that if the
General Partner determines that a change to some other fiscal
year would be in the best interests of the Partnership, or is
required by applicable law, the General Partner will be
entitled (subject to applicable income tax rules and
regulations) to change the fiscal year of the Partnership.
~~- Partnership Funds.
The funds o( the Partnership will
be deposited in such bank account or accounts as may be
designated by the General Partner. All withdrawals from any
such bank accounts will be made by the General Partner or the
duly authorized agent or agents of the General Partner.

10.5 Income Tax Elections.
(a) The General Partner may make or petition to
revoke the election referred to in section 754 (optional
adjustments to the basis of Partnership Property) of the
Internal Revenue Code of 1986, as amended, or any corresponding
or similar provisions of any subsequent revenue act, or under
any similar state statute.
Each Partner agrees in the event of
such an election to promptly supply the Partnership with the
information necessary to give effect thereto.
(b) The General Partner will have the right to make
such other elections under the tax laws of the United States,
the several states and other relevant jurisdictions as to the
treatment of items of Partnership income, gain, loss, deduction
and credit and as to all other relevant matters as it believes
necessary, appropriate or desirable.
lQ~ Tax Controversies.
For the purpose of receiving
notices from the Internal Revenue Service on behalf of the
administrative and judicial proceedings relating to adjustment
of Partnership items at the Partnership level, and for all
other relevant purposes, the General Partner is hereby
designated the Tax Matters Partner (the "TMP"), with all of the
rights, duties, powers and-obligations provided for in
sections 6221 through 6232, inclusive, of the Internal Revenue
Code. The TMP, as an authorized representative or the
Partnership, will have the right, but not the obligation, to
assume the defense of any claims made by the Internal Revenue
Service to the extent that such claims relate to the adjustment
of Partnership items at the Partnership level, and in
connection therewith, to retain and pay, at the Partnership's
expense, counsel chosen by the TMP.
If in any year the
Partnership's information return is challenged by the Internal
Revenue Service and such challenge relates to the adjustment of
Partnership items at the Partnership level, each affected
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Partner will execute all documents necessary to authorize
counsel retained by the TMP to defend such claim.
In no case,
however, will the TMP or the Partnership be liable for any
additional tax payable by a Partner or for any costs of
separate counsel chosen by such Partner to represent the
Partner with respect to any aspects of such challenge.
ARTICLE XI
DISSOLUTION AND TERMINATION OF THE PARTNERSHIP
11.1 Dissolution. The Partnership will be dissolved upon
the happening of any of the following events:
(a) The occurrence of an event calling for the
dissolution of the Partnership pursuant to section 7.2;
(b) The expiration of the term of the Partnership as
provided in Article I, unless both Partners agree to extend the
term of the Partnership past the date set forth in Article I;
(c) Sale or other disposition by the Partnership of
its entire interest in the Property; or
(d)

Written consent of both Partners.

11.2 Winding Up and Liquidation.
{a) Upon the dissolution of the Partnership, the
General Partner, {or, if the General Partner has been removed
or is otherwise unable to serve, another party designated by
the Limited Partner) will cause the Partnership assets to be
sold in such manner as the liquidating party, prudently and
reasonably determines appropriate. The holders of the
interests in the Partnership will continue to share
distributions, profits, losses and allocations during the
period of liquidation in accordance with Article V hereof.
Unless both Partners agree otherwise and except as set forth in
this Agreement, the person{s) winding up the Partnership
affairs will not be entitled to any special compensation for
such activities.
(b)
Upon the winding up and termination of the
business and affairs of the Partnership, its assets (other than
cash) will be sold, its liabilities and obligations to
creditors and all expenses incurred in its liquidation will be
paid, and all resulting items of Partnership income, gain, loss
or deduction - along with any "deemed" gain or loss under the
rules of section 11.2(c) - shall be credited or charged to the
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Capital Accounts of the Partners in accordance with the
principles of Article v. Thereafter, the net proct!eds Crout
such sales will be distributed among the Partners in the
following order of priority:
(i)
First, to the payment and discharge of all
of the Partnership's debts and liabilities, includinq
liabilities to Partners to the extent permitted by law
(other than liabilities for distributions pursuant to
Article V), except the claims of secured creditors whose
obligations will be assumed or otherwise transferred upon
liquidation of the Partnership's assets;

(ii) Second, to establish any reserves which the
General Partner (or other liquidating party) m~y deem
necessary, appropriate or desirable foe any future,
contingent or unforeseen liabilities, obligations, or debts
of the Partnership or of the General Partner arising out of
or in connection with the Partnership which are not yet
payable or have not yet been paid. Such reserves may, but
arc not obligated to, be paid over by the General Partner
to an independent escrow holdet" desifJnated by the Genecill
Partner, to be held (oc the purpose of uisbursing such
re:;ecves in payment of any of such liabilities,
obligations, and debts and, at the expiration of such
period as the General Partner shall deetn necessary,
advisable or desirable, to distribute the balance
thereafter remaining in the manner provided below:
(iii) Third, to the Limited Partner. to the extent
of.his Adjusted Capital Account balance;
(iv) Fourth, to the General Partner to the extent
of its Adjusted Capital Account balance; and
(v} Fifth, fifty percent (50%) to the General
Partner and fifty percent (SO\) to the Limited Partner.
(c) The General Partner may make liquidating
distributions of Partnership assets in kind rather than in
cash, subject to the priority rules of this section 11.2.
If
the distributions to be made pursuant to this section 11.2
consist in whole or in part of non-cash assets or properties,
the following rules will apply:
(i) The value of non-cash assets for
distribution purposes will be the fair market value thereof;
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(ii) The difference between the the fair market
value of any asset to be distributed in kind and its
adjusted basis for federal income tax purposes will be
deemed to be a gain or loss;
(iii) Any such deemed gain or loss will be
allocated in accordance with Article V; and
(iv) All such allocations will be credited or
charged to the Partners• capital accounts as set forth in
section 4.5 prior to making the distributions set forth in
this section 11.2.

·
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11.3 Time of Liquidation. A reasonable time will be
allowed for the orderly liquidation of the properties and other
assets of the Partnership and the discharge of liabilities to
creditors so as to enable the General Partner (or other
liquidating party} to minimize to the extent it deems
practicable, advisable or desirable the normal losses attendant
upon a liquidation.

l_l~ Report on Liquidation. Within a reasonable time
following the completion oC the liquidation of the
Partnership's properties, the General Partner {or other
liquidating party) will supply to each of the Partners
financial statements which will set forth the assets and the
liabilities of the Partnership as of the date of complete
liquidation, each Partner's pro rata portion of distributions
and the amount retained as reserves pursuant to
section 11.2(b)(ii).
11.5 No Recourse.
The Limited Partner will look solely to
the as:iets of the Partnership for the return of its Capital
Contributions, and if the assets remaining after the payment
and discharge of Partnership debts and liabilities are
insufficient to provide for the return of its Capital
Contributions, the Limited Partner will have no recourse
against the General Partner.
11.6 Restoration of Capital Account Deficits.
If,
following the final allocation of the Partnership's tax items
(including any allocations under section 11.2(c)) and the final
distribution of the Partnership•s assets in liquidation of the
Partnership, any Partner has a deficit Capital Account balance,
then such Partner will pay the amount of such deficit in cash
to the Partnership within thirty (30) days after receiving
notice thereof.
Any amounts so paid will be treated as
Partnership assets and will be distributed in accordance with
section 11.2.
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ARTICLE XII
INDEMNIFICATION OF GENERAL PARTNER
12.1 Limitation on Liability of the General Partner and Its
Affiliates. The General Partner and any Affiliates it may have
from time to time will not be liable to the Partnership or the
Limited Partner as such for any errors in judgment or any acts
or omissions, whether or not due to its negligence, and whether
or not disclosed, unless caused by the gross negligence,
recklessness, or willful misconduct of the person in question.
12.2 Indemnification of the General Partner and Its
The Partnership will indemnify the General Partner
and any Affiliates it may have from time to time for any
expenses or liabilities (including attorneys' fees and costs of
investigation and defense) they may incur by reason of any
General Partner being the General Partner of the Partnership,
by providing any services to or for the Partnership, in
connection with any joint activities or other transactions in
which the Partnership engages with the General Partner or its
Affiliates or by virtue of this Agreement, whether or not due
to their negligence, and whether or not disclosed, unless such
expense or liability is caused by the gross negligence,
recklessness, or willful misconduct of the person seeking
indemnification. All judgments against the Partnership and the
General Partner and/or its Affiliates wherein the General
Partner and/or its Affiliates are entitled to indemnification
must first be satisfied from Partnership assets before the
General Partner is responsible for these obligations.
Affii~es.

ARTICLE XIII
AMENDMENTS
13.1 Ministerial Amendments. The General Partner will have
Cull power, without consent of the Limited Partner, to amend
this Agreement and the Partnership's Certificate of Limited
Partnership to admit new or Substitute Limited Partners as
permitted by this Agreement, to reflect distributions of
capital whenever required by law, or to effect changes of a
ministerial nature which do not materially and adversely affect
the rights or increase the obligations of the Limited Partner.
}3.2 Substantive Amendments.
Except as otherwise provided
in section 13.1, all amendments to this Agreement will require
the express written consent of both Partners.
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ARTICLE XIV
CONTRIBUTIONS OF PROPERTY; WARRANTIES AND REPRESENTATIONS
14.1 Specific Performance of Initial Capital Contribution.
The Partners agree that in the event the Li1nited Partner fails
to contribute the Property to the Partnership as provided in
section 4.l(b) above, the damage that will be suffered by the
Partnership and the Partners will be extremely difficult or
impossible to calculate and that, therefore, in addition to
whatever other remedies the Partnership may be entitled, the
Partnership shall be entitled to an award of specific
perfo.;mance of such obligation~. The foregoing provisions will only
apply m the event of a default withln the volition31 control of the Li.nu.ted
Part0ff:2 Representations and warranties of the General
Partner. To induce the Limited Partner to enter into this
Agreement, the General Partner warrants and represents to the
Limited Partner as follows:
(a) The General Partner is a duly licensed general
contractor and is fully qualified under the l~ws of the State
of California to construct the Homes and perform all the
obligations of the General Partner herein contained, or shall
associate itself with parties so qualified; and
(b) The General Partner is a corporation duly formed,
validly existing, and in good standing under the laws of the
State of Califoria and has all the requisite corporate power
and authority to enter into this Agreement and to consummate
the transactions herein contemplated.
14.3 Representations and Warranties of the Limited
Partner.
In order to induce the General Partner to enter into
this Agreement, the Limited Partner warrants and represents to
the General Partner as follows:
(a) To the best of the Limited Partner's knowledge,
information and belief, there exists no fact or condition
affecting the Property which would make the Property unsuitable
for the development and construction of the Homes as herein
contemplated; and
(b) To the best of the Limited Partner's knowledge,
information and belief, there is no pending or threatened
litigation affecting the Property.
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ARTICLE XV
GENERAL PROVISIONS
~Notices.
Any notice or any report required or
permitted under this Agreement will be given either personally
or by mail (registered or certified, postage prepaid) or other
means of written communication, addressed to the Partner at the
address of the Partner appearing on the signature page or at
such other address appearing on the books of the Partnership or
given by the Partner to the Partnership for the purpose of
notice, or, if no address appears or is given, at the last
known personal or business address of the Partner. The notice
or report will be deemed to have been given when actually
delivered.

If any notice or report addressed to the Partner at the
address of the Partner appearing on the signature page or at
such other address appearing on the books of the Partnership is
returned to the Partnership by the United States Postal Service
marked to indicate that the United States Postal Service is
unable to deliver the notice or report to the Partner at that
address and if, after reasonable inquiry, such Partner's new
address cannot be discovered, all future notices or reports
will be deemed to have been duly given without further mailing
if they are available for the Partner at the principal
executive office of the Partnership for a period or one year
from the date of the giving of the notice or report to all
other Partners, unless such Partner subsequently notifies the
Partnership of his or her new address.
~5.2 Successors and Assigns.
This Agreement will be
binding upon the parties hereto and their respective executors,
administrators, successors and assigns.

15.3 Governing Law; Venue. This Agreement is entered into
in Riverside County, California and it and all amendments
hereto will be governed by the laws of the State of
California.
If any lawsuit is initiated between the Partners
with regard to this Agreement, the Property, or the
Partnership, such lawsuit shall be instituted and prosecuted in
the courts in Riverside County, California, and the Partners
hereby consent to the jurisdiction of such courts and waive any
rights they may have to a change of venue.
15.4 Entire Agreement. This Agreement contains the entire
understanding between the parties with respect to the subject
matter hereof and supersedes any prior understandings and
agreements between them with respect thereto.
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15.5 Recovery of Attorneys' Fees.
In the event suit is
brought to enforce or interpret any part of this Agreement, the
prevailing party will be entitled to recover, as an element of
its costs of suit and not as damages, reasonable attorneys'
fees to be fixed by the court.
15.6 Titles and Captions. Article and section titles or
captions contained in this Agreement are inserted only as a
matter of convenience and for reference purposes and do not
define, limit, extend or describe the scope of this Agreement
or the intent of any provisions hereof.
15.7 Counterparts. This Agreement may be executed in one
or more counterparts and all so executed will constitute one
Agreement, binding on all parties hereto, notwithstanding that
all parties are not signatories to the original or the same
counterpart.
15.8 Number and Gender.

Whenever from the context it

appea~appropriate, each term stated in either the singular or

the plural will include the singular and the plural, and
pronouns stated in the masculine, the feminine or the neuter
gender will include the masculine, feminine and neuter. The
term "person" means any individual, corporation, partnership,
trust or other entity.
15.9 Invalidity of Provision.
If any provision of this
Agreement, or the application of such provision to any person
or circumstance, shall be held invalid, the remainder of this
Agreement, or the application of such provision to persons or
circumstances other than those to which it is held invalid,
will not be affected thereby, unless the nullification of such
provision renders or significantly modifies to the detriment of
any Partner the material consideration among the Partners, in
which event this entire Agreement shall be of no further force
or effect, except to the extent that the terms hereof shall
govern the resulting liquidation and dissolution of the
Partnership.
15.10 Additional Documents. Each party hereto agrees to
execute, with acknowledgement or affidavit if necessary, any
and all documents and writings which may be necessary or
expedient in connection with the creation of the Partnership
and the achievement of its purposes, specifically including
(a) all amendments to this Agreement and such certificates and
other documents as the General Partner deems necessary or
appropriate to form, qualify or continue the Partnership as a
limited partnership in all other jurisdictions in which the
Partnership conducts or plans to conduct business; and (b) all
such agreements, certificates, tax statements, tax returns and
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other documents as may be required of the Partnership or its
Partners by the laws of the United States of America, the State
of California, or any other state in which the Partnership
conducts or plans to conduct business, or any political
subdivision or agency thereof.
15.11
Number of Partners. This Agreement contemplates
that there will be only two Partners of the Partnership. In the
event additional partners are admitted to the Partnership, this
Agreement shall be amended to reflect such additional partners.
General Partner:

RICE DEVELOPMENT, INC.,
A

Address for Notice:

Cali~a

BY: GERALD

163 East Main Street
San Jacinto, CA 92383

Corporation

H:"M]d ~

President

Address for Notice
4020 Oak Street
P.O.

Box

577

Casper, Wyoming 82601
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EXHIBIT "A"

Legal Description of Real Property
The land referred to in this Exhibit A is situated in the
state of California, county of Riverside and is described as
follows:

LOTS 1 THROUGH JO, INCLUSIVE, OF TRACT NO. 20821, AS SHOWN ON MAP
FILED IN BOOK 21J OF MAPS,, PAGES 91 THROUGH 9J, INCLUSIVE,
RECORDS OF RIVERSIDE COUNTY.
LOTS 1 THROUGH J4, INCLUSIVE, OF TRACT NO. 20821-1, AS SHOWN ON
MAP FILED IN BOOK 21J OF MAPS, PAGES 82 THROUGH 84, INCLUSIVE,
RECORDS OF RIVERSIDE COUNTY.
LOTS 1 THROUGH 48, INCLUSIVE, OF TRACT NO. 20821-2, IN THE
UNINCORPORATED AREJ\ OF SAID COUNTY, AS PER MAP RECORDED IN
DOOK 21J, PAGES 85 THROUGH 87, INCLUSIVE OF MAPS IN THE OFFICE OF
THE COUNTY RECORDER OF SAID COUNTY.
LOTS 1 THROUGH 28, INCLUSIVE OF TRACT NO. 20821-J, AS SHOWN ON
MAP FILED IN BOOK 213 OF MAPS, PAGES 88 THROUGH 90, INCLUSIVE,
RECORDS OF RIVERSIDE COUNTY.
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SCHEDULE B
(continued)
PURPOSEt
RECOROEDt
AFFECTSt

AI

Af

AFFECTS:

TRACT NO. 20821-2

9. AH EASEMENT FOR THE PURPOSE SHOWN BELOW AHD RIGHTS INCIDENTAL THERETO AS
SET FORTH IN A DOCUMENT
GRANTED TO:
PURPOSE:
RECORDED I
AFFECTS I

AJ

PUBLIC UTILITIES
SEPTEMBER 27, 1990 AS INSTRUMENT NO. 358752,
OFFICIAL RECORDS
WITHIN 6 FEET OF ALL FRONT LOT LINES, ALSO WITHIN 3
FEET OF ALL SIDE LOT LINES

AFFECTS:

GTE CALIFORNIA INCORPORATED
PUBLIC UTILITIES, INGRESS AND EGRESS
OCTOBER 10, 1990, AS INSTRUMENT NO. 372169,
OFFICIAL RECORDS
WITHIN J.OO FEET OF ALL SIDE LOT LINES, EXCEPT SUCH
LINES AS COINCIDE WITH BOUNDARY LINES OF STREETS

TRACT NO. 20821-2

END OF SCHEDULE B
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AMENDMENT TO
AGREEMENT OF LIMITED PARTNERSHIP
OF
CHERRY HILLS ASSOCIATES, L.P.

THIS AME~lDMENT to the Agreement of Limited Partnership of
Cherry Hills Associates, L.P. (the "Agreement") is entered into by
and between the General Partner thereof, to wit Rice Development,
Inc., a California corporation, and the Limited Partners, to wit
Serge M. d'Elia and Lilian c.s.L. d'Elia, Trustees of the d'Elia
Family Trust UDT Dated August 22, 1990, pursuant to the authority
granted to said Partners by the provisions of Article XIII,
Amendment of the Agreement.
RECITALS
~The Partners acknowledge that the original term of the
Partnership as set forth in Article I, Section 1.6, ~, of the
Agreement was stated to be from the date of filing the certificate
of Limited Partnership (which said Certificate was filed September
10, 1991, in the Office of the California Secretary of State) to
August 30, 1996;

2.
The parties acknowledge that the business of the
Partnership, namely the construction and sale of 140 single family
homes on property owned by the Partnership in sun City, County of
Rivers ide, California (the 11 Pl:'operty") , has not been totally
completed and that such activity will not be concluded by August
30, 1996;
3.
The parties agree that the business of the Partnership
shall continue until all of the Property owned by the Partnership
has been sold;
4.
The parties acknowledge that they reasonaply believe that
the Partnership can construct upon all of the remaining unimproved
lots within the Property single family homes and theraafter cause
each and all of such completed homes and lots to be sold by on o~
before December 3~, 1997, in order that the Partnership may be
wound up and dissolved by on or before said date.
NOW, THEREFORE, in consideration of the above recitals the
parties do agree as folloWS!

EXTENSION OF TERM OF LIMITED PARTNERSHIP
A-

and to

AMENDMENT:

Reference is made to Article. I, FORMATION OF PARTNERSHIP,
Section 1. 6 1 Term thereof, and by such reference said

section 1.6 is deleted in its entirety and the following Section
1.6 is substituted in its place and stead:
u1.:..§_ Term.
The term of the Partnership will
commence on the date of filing the Certificate of
Limited Partnership in the office of the Secretary
of state as required under the California Revised
Limited Partnership Act and, unless extended by
agreement of both the Partners or terminated
earlier pursuant to this Agreement, will continue
until December 31, 1997. 11
II

MODIFICATION OF ADDRESS AND
AGENT FOR SERVICE OF PROCESS
A.

PARTNERSHIP ADDRESS:

The Partners acknowledge and agree that the original
principal place of business as set forth in Article I, Section 1.3
of the Agreement has been changed from l63 East Main street, san
Jacinto, California, to the site of the Partnership Property and
specifically to the office therein bearing the street address of
25505 Aquila court, sun City, California 92586. By this reference
the provisions of Section l.3, Principal Place ot Business, are
amended to reflect said new and current address.

B.

GENERAL PARTNER'S ADDRESS:

The Partners acknowledge that the certificate of Limited
Partnership filed September 10, 1991, reflects that the address of
the General Partner was 163 East Main Street, San Jacinto,
California 92583.
Said address has been changed and now is 9l92
south 300 West, suite 4 1 sandy, Utah 84020.
C.

AGENT_FOR SERVICE OF PROCESS:

The Partners acknowledqe that the Ce~tificate of Limited
Partnership, filed September 10, 1991, reflects that Gerald Rice,
the President of the General Partner was then the Agent far service
of Process on behalf of the Partnership. The parties agree thac
such Agent has been changed to Richard Roberts, Whose address for
said purpose is:
25505 Aquila Court, sun City, California 92586.

III
IMPL£MENTAAION OF AMENDMENT
TERM OF LIMITED PARTNERSHIP

EXTENDI~G

A.

AMENDMENT TO CERTIFICATE OF LIMITED PARTNERSHIP:
In

PARTNERSHIP

accordance
STATEMENTS

with
AND

the

provisions of Article
a.nd specifically

CERPIFICATES,

II,
the

provisions of Section 2. 3, Execution o:f Certificate Amendments, the
General Partners shall prepare, execute and file with the
california secretary of state an Amendment to Certificate of
Limited Partnership to amend that original Certificate of Limited
Partnership filed September 10, 1991, under File NU'Inber 9125400012,
to provide the following information to the Secretary of State;
1.
The term of the Partnership is extended
to December 31, 1997i

2.
The principal executive office
Partnership in California is changed to:
Aquila court, sun City, California 92586;

3.

of the
25505

The address of the General Partner is
9192 South 300 West, suite 4, sandy,

changed to:
Utah 84020;

4.
The agent for Service of Process has been
changed to:

Name:
Address:

Richard Roberts
25505 Aquila Court
Sun City, California 92586

EXCEPT for the amendments and modifications hereinabove set
forth, all of the terms and provisions of the Agreement of Limited
Partnership of Cherry Hills Associates, L.P. 1 are ratified and
reaffirmed.
This A:mendment shall have a "Reference Date 11 for all purposes
of July 10, 1996.
GENERAL PARTNER:

RICE DEVELOPMENT, INC.,
A CALIFORNIA CORPORATION
BY

~~~~~~~~~~---GERALD
PRESIDENT

LIMITED PARTNER:

FAMILY.~DT

A

·!A";.~=:·~=~U:::._ST.

"BYG

,.,

-

'I~

11

'ELIA, TRUSTEE

.

'

Lt:t2&t2 __..J. f ~. (Cl'firo

./LILIAN

c. s. L. d I ELIA I

TRUSTEE

provisions of section 2. 3 1 Executic:m of: Certit.icat:e Amendments, the
General Partners shall prepare,
execute and file with the
California Secretary of State an Amend:ment to certificate of
Limited Partnership to amend that original certificate of Limited
Partnership filed September 10, 199~, under File Nwnber 9125400012,
to provide the following information to the Secretary of State:
1.
The term of the Partnership is extended
to December 31, 1997;
2.
The principal executive office
Partnership in California is changed to:
Aquila court, sun city, California 92586;

of

the

255 05

3.
The address of the General Partner is
changed to:
9192 South 300 West, Suite 4, Sandy,

utah S4oio;
1

4.

The agent for Service of Process has been

changed to:
Name:
Address:

Richard Roberts
25505 Aquila Court
Sun City, California 92586

EXCEPT for the amendments and modifications hereinabove set
forth, all of the terms and provisions of the Agreement of Limited
Partnership of Cherry Hills Associates, L. P., are ratified and

reaffirmed.
This Amendment shall have a ''Reference Date 11 for all purposes
of July ~o, ~996.
GENERAL PARTNER:

RICE DEVELOPMENT, INC.,
A CALIFORNIA CORPORAT ON

BY
G

LIMITED PARTNER:

THE d'ELIA FAMXLY TRUST

DATED AUGUST 22,

UD~

~990

BY
SERGE M. d'ELIA, TRUSTEE

BY
LILIAN C. S • L. d' ELIA, TRUSTEE

ATTACHMENT TO k~ENDMENT TO
CERTIFICATE OF LIMITED PARTNERS, FORM LP-2

NAME OF LIMITED PARTNERSHIP:
CERTIFICATE NUMBER!

ITEM I<:

CHERRY BILLS ASSOCIATES, L.P.
9125400012

OTHER MATTERS.

Item ll of the Certificate of Limited Partnership, Form
LP-1, filed September ~0, 1991, relating to the Term For Which This
Partnership Is To Exist is amended as follows:
"The term of the Partnership is ~xtended to
December 31, 1997, unless sooner terminated per
terms of Partnership Agreement ...
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AGREEMENT OF LIMITED PARTNERSHIP
OF
BRIDLEVALE, LTD.

THIS AGREEMENT OF LIMITED PARTNERSHIP is made and entered into
as of the reference date July 11, 1994, by and between BOWLER &
RICE, L. L. c., a Utah Limited Liability Company, as the General
Partner (the "General Partnertt) and SERGE MAX d'ELIA and LILIAN
C.L.S. d'ELIA, TRUSTEES OF THE d'ELIA FAMILY TRUST UOT DATED AUGUST
22, 1990, as the Limited Partner (the "Limited Partner").

ARTICLE I
FORMATION OF PARTNERSHIP

1.1 Formation of Partnership.
By this Agreement, the
parties hereto agree to form a
limited partnership
(the
"Partnership") pursuant to the provisions of the Utah Revised
Uniform Limited Partnership Act as set forth in the Utah Code
Annotated, hereinafter referred as the "Act.••
1.2 Partnership Name.
The name of the Partnership will be:
"BRIDLEVALE, LTD. ,•• a Utah Limited Partnership.
1.3 Principal Place of Business.
The principal place of
business of the Partnership will be located 9192 South 300 West,
Suite 4, Sandy, Utah 84070, or at such other place or places as the
General Partner, in its sole discretion, may hereafter determine.
In addition to said principal place of business, the General
Partner may also establish such place(s) of business as it deems
appropriate for the conduct of the Partnership's business affairs.
1.4 Business Purpose.
The principal purpose of the
Partnership is to acquire the Property (as herein defined) and as
more particularly described in that legal description attached
hereto marked Exhibit A and incorporated herein by this reference,
and to construct and develop on the Property approximately 108
single-family homes (the "Homes") together with all necessary and
appropriate improvements, on-site and off-site, to market and sell
such Homes and the Property, and to engage in and enter into any
and all activities, contracts, and agreements related or incident
to such purposes.
1.5 Powers.
In furtherance of such business purposes, the
Partnership will have and may exercise all of the powers conferred
by laws of the State of Utah upon partnerships formed under the
laws pursuant to and under which this Partnership is formed, i.e.
Chapter 2a, Sections 48-2a-101 to 48-21 1101 of the Utah code
Agreement\BridleVale\7-5-94
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Annotated, as such laws are now in effect or at any time hereafter
are put into effect.
1.6 Term.
The term of the Partnership will commence on the
date of the filing of a certificate of Limited Partnership with the
Utah Division of Corporations and Commercial Code as required under
the Utah Revised Limited Partnership Act, Utah Code Annotated,
Section 48-2a-101, et seq.; and unless
ed by agreement of
both of the Partners or ter ·
ed earlier pu
ant to this
Agreement, will continue u
1 December 31, 1997.

PARTNERSHIP CERTIFICATES
2.1 certificate of Limited Partnership.
The General
Partner will cause to be filed and recorded a Certificate of
Limited Partnership, which Certificate shall set forth the matters
required by Utah Revised Uniform Limited Partnership Act, Utah Code
Annotated, Section 48-2a-201, et seq., or any successor thereto,
and will also file or record any other instrument(s) as may be
required to be filed andfor recorded by this Partnership in
accordance with applicable law.
2.2 Execution of Certificate Amendments.
Any Amendment to
the Partnership's Certificate of Limited Partnership may be signed
by the General Partner as provided in the Utah Revised Uniform
Limited Partnership Act, Section 48-21-202.
ARTICLE III
DEFINITIONS
The following definitions will be applicable to the terms set
forth below as used in this Agreement.
3.1 "Adjusted capital Account Balance" - With respect to
either Partner and as of any date of reference, the balance in such
Partner's capital account.
3.2

"Affiliate" -As defined in Section 9.1.

3.3 "Agreement" - This Agreement of Limited Partnership as
the same may be amended from time to time. References herein to
Articles and Sections shall refer to Articles and Sections hereof.
3.4 "Capital Account" - The Capital Account of each Partner
established and maintained pursuant to Section 4.5.
3. 5 "Capital Contribution" - The amount of money to be
contributed by the Limited Partner concurrently with the formation
of this Partnership and thereafter in accordance with the terms
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hereof and the amount of money andfor the fair market value of
assets, both tangible and intangible, contributed by the General
Partner, having that agreed aggregate value to the Partnership,
constituting the General Partner's contributions to the Partnership
as of the date of the formation of this Partnership, for present
and past actions and activities of the General Partner pertaining
to the acquisition of the Property described in Exhibit A and the
subsequent development and improvement of same for sale in
accordance with the purposes of this Partnership as set forth in
Section 1.4 above, as said amount is more particularly described in
Subsection 4.1(a) below.
3.6 "General Partner"- BOWLER
Liability Company.

&

RICE, L.L.C., a Utah Limited

3.7 "Homes" means the approximate 108 single-family homes to
be constructed on the Property and sold the Partnership.
3.8 "Invested capital Account"
shall mean, as to the
Limited Partner, the initial and additional cash contributions of
such Partner referenced in Subsections 4.1(b)(i) and 4.1(b)(ii),
and reduced by the amount of any returns of capital to either of
such Partners.

3.9 "Limited Partner" - SERGE MAX d'ELIA and LILIAN C.S.L.
d'ELIA, TRUSTEES OF THE d'ELIA FAMILY TRUST, UDT DATED AUGUST 22,
1990.
3.10 "Partners" - collectively, the General Partner and the
Limited Partner; reference to a Partner shall mean any ot the
Partners.

3.11 "Partnership" - the Limited Partnership organized and
continuing under this Agreement, notwithstanding changes in ita
membership.
3.12 "Person" - as defined in Section 15.8.
3.13 "Property" - the parcels of real property to be acquired
by the Partnership located in the City of West Valley, County of
Salt Lake, State of Utah, as more fully described on Exhibit A
attached hereto.
3.14 "Project" - for purposes hereof the term "Project• ia
intended to mean the entire 108 lots contained within the Property
described in Exhibit A hereto and those three separate succeaaive
phases that such aggregate Property and lots shall be developed in
succession as more particularly referenced in Section 4.8
hereinbelow.
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ARTICLE IV
CAPITAL CONTRIBUTIONS
4.1

Initial Capital Contribution:

(a)
General Partner.
The General Partner shall
transfer to the Partnership its contractual rights to purchase the
property described on Exhibit A hereto and shall further contribute
to the Partnership all of its right, title and interests in and to
monies heretofore expended by the General Partner incident to the
intended acquisition of the Property and its future development,
including but not limited to, all tangible and intangible assets
pertaining thereto such as deposits, fees, engineering plans,
drawings, specifications, studies, preliminary sales office and
pre-development expenditures together with the commitment of Bank
One, Salt Lake City, Utah, to provide construction funds as the
same will be required by the Partnership over and above monies to
be contributed by the Limited Partner to build and construct
single-family homes and other on-site and off-site improvements on
the Property for sale to the public.
Attached hereto and
incorporated herein by this reference is a schedule entitled
"General Partner's Initial Capital Contributions," reflecting in
summary form those assets, both tangible and intangible contributed
by the General Partner to the Partnership, concurrently with its
formation, having an agreed d~11ar value in money or money's worth
in the amount of $55, 271. 55}· the same constituting the General
Partner's initial capital contribution to this Partnership.

(b)

Limited Partner's Total Capital Contributions.

(i) Initial Capital Contribution.
The Limited
Partner shall contribute to the Partnership, concurrently with its
formation on the date the Certificate of Limited Partnership is
filed as provided in Section 2.1 above, or as soon as reasonably
possible thereafter, but in no event more than two calendar days
thereafter, the sum of $418,000, in cash, by means of the deposit
of said amount in the general account of the Partnership.
(ii) Additional Capital contributions.
In
addition to the initial capital contribution of the Limited
Partner, the Limited Partner thereafter shall make additional
capital contributions in the form of cash, or its equivalent, to
the Partnership, each such additional capital contribution to be in
the amount of $88,000, said sums to be tendered by the Limited
Partner and deposited in the general bank account of the
Partnership on the following dates, to wit:
the 15th days of
August, September, October and November, 1994.
The aggregate
amount of the Limited Partner's additional capital contributions as
provided herein is in the amount $352,000.
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(c) Permissive Additional Capital Contributions.
The
Limited Partner shall not be obligated to the Partnership to
contribute more than the aggregate amount of $770,000, cash, as
provided in Section 4.1 (b) above.
It is contemplated that the
balance of monies required by the Limited Partnership to effect and
perform the purposes of this Partnership shall be obtained by means
of construction loans to be obtained from Bank One, Salt Lake City,
Utah, for the purpose of constructing the Homes and other
improvements on the Property as contemplated by this Agreement. In
the event the aggregate of the General Partner's initial capital
contributions, the aggregated of the Limited Partner's total
contributions and such construction loan proceeds are not
sufficient to pay and satisfy all of the obligations and debts of
the Partnership, the General Partner, under the Utah Revised
Uniform Limited Partnership Act (Section 48-21-403), shall be
obligated for all of the remaining debts and obligations of the
Partnership.
In that event, in addition to the initial capital
contributions of the General Partner, the General Partner may
voluntarily make such additional contributions to the capital of
the Partnership as may be required.
Any such additional capital
contribution by the General Partner shall not increase that General
Partner's share of profits and losses of the Partnership, but the
General Partner shall be entitled to be reimbursed, without
interest, for the amount of such additional capital contribution.
4.2 Failure of Limited Partner to Make Additional Capital
Contributions.
If the Limited Partner fails to make any
additional capital contributions on or within five (5) days of the
date they are due and payable, the Limited Partner shall be deemed
a "Defaulting Partner," and the General Partner may at any time
thereafter, during the time that the additional contributions
remain unpaid subsequent to the payment date, upon not less than
three-days' written notice to the Defaulting Partner, advance a sum
of money to the Partnership, as a loan, bearing interest at the
rate of 10% simple interest per annum, in an amount equal to the
unpaid additional capital contributions due from the LimiteQ.
Partner (the "Advance").
such Advances shall not release the
Limited Partner from liability to the Partnership by reason of its
failure to make such additional capital contributions, and the
Defaulting Partner shall continue to be liable to the Partnership
to make such additional capital contributions together with (i)
interest thereon from the date set forth in the General Partner 1 s
written notice at the rate of 10% per annum; and (ii) all expenses
and/or damages that may have been incurred by the Partnership by
reason of the failure of such Defaulting Partner to make the
required additional capital contributions. The entire interest of
such Defaulting Partner in the Partnership shall in subordinated to
the return of the Advances by the Partnership to the General
Partner.
In the event the Defaulting Partner has failed to
reimburse the General Partner for the amounts of the additional
capital contributions of the Limited Partner that constitute
Advances by the General Partner as aforesaid, before that future
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date when the profits of the Partnership are to be distributed in
those proportions set forth in Section 5.5, then and in that event,
in addition to the interest of the Defaulting Partner having been
subordinated to the return of said advances to the General Partner
by the Partnership, plus interest and expenses and damages,, if
any, as aforesaid, the share of the interest of the Limited Partner
in profits and losses shall be reduced by that percentage
determined in proportion to the ratio of the Limited Partner's
intended total capital contributions to the Limited Partner's
actual prior total capital contributions, as the same reflect the
failure of the Limited Partner to make each of its successive
additional capital contributions.
For purposes hereof, it is
recognized
and
acknowledged
that
each
successive
capital
contribution in the
t of $88,000 is equivalent to 11.428\ of
the Limited Part r's in ended total capital contributions in the
aggregate sum o $710,00 • In the event the Limited Partner, as
the Defaulting
, fails to make each successive additional
capital contribution in the amount of $88,000 and that capital
contribution is made, in the form of a loan, by the General Partner
to the Partnership, as aforesaid, and such loan plus interest,
costs and expenses are not reimbursed to the General Partner by the
Limited Partner prior to that future date when profits shall be
divided in accordance with the provisions of Section 5.5
hereinbelow, the Limited Partner's share of profits and losses
shall be reduced at such future date by an amount equivalent to the
percentage
that
the
Limited Partner's
then actual
total
contribution bears to the Limited Partner's intended total capital
contribution of $770,000, and such percentage and equivalent amount
shall be added to the General Partner's share of profits or losses
of this Partnership.
Such adjustment shall not be made if the
Limited Partner, as the prior Defaulting Partner, causes the loan
theretofore made to the Partnership by the General Partner to have
been reimbursed to the General Partner in full prior to such event
constituting the future distribution of profits from this
Partnership.
4.3 Liability of Partners.
The liability of the Limited
Partner to the Partnership shall be limited to the amounts of its
intended total capital contribution in the amount of $770,000, as
aforesaid. The Limited Partner will have no further liability to
contribute money to or with respect of the liabilities or
obligations of the Partnership, nor will the Limited Partner be
liable for any obligation of the Partnership. Notwithstanding the
foregoing, any Partner will be liable for any distributions of cash
or other property made to such Partner to the extent that, after
such distribution, all liabilities of the Partnership (other than
liabilities to Partners on account of their interest in the
Partnership and liabilities as to which recourse of creditors is
limited to specified property of the Partnership) exceed the fair
saleable value of the Partnership assets (other than those assets
which are subject to liabilities as to which recourse of creditors
is so limited). Furthermore, upon liquidation of the Partnership,
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each Partner will be liable to the Partnership to restore the
deficient balance (if any) in its capital account at such time, as
required by Section

Capital

~~-6.

Accounts.

A. capital account ("Capital
for each Partner.
Each Partner's
capital Account will consist of the amount of such Partner's
initial capital contributions plus additional capital contributions
made by such Partner to the PartJiership, increased by the amount of
any Partnership net profits (or other line-item amounts of income)
allocated-to such Partner, decreased by the amount of any cash
distributions,
and the fair ma~k~t va1ue of any property
distributions (net of any liabilities assumed by the recipient
Partner or to which the property is subject), a reduction of
Partnership capital of such Partner, and further decreased by the
amount of any Partnership net losses (or other line-item tax
deductions) allocated to such Partner.
4. _.

A-ccount")

wi1.1

h~

~stab1.'ished

4. 5
Withdrawals.
E:xcept as otherwise provided in this
Agreement, the capital contributions of the Partners will not be
subject to withdrawal unless such withdrawal is approved by all
:Partners, or until the liquidation of this Partnership and the
distribution of the then capital Account balances to the Partners

and

their

share 1

if

any,

of

the

profits

or

losses

of

the

Partnership.
4.6
Interest on Capital Contributions.
No Partner will be
entitled to interest on its capital contributions to the
Partnership unless otherwise expressly agreed to in writing by all

of the Partners.
the

4. 7
Loans to the PartnershiP.
A Partner may lend money to
Partnership only upon such terms and conditions as may be

determined and approved; in writing, by both Partners.
Any such
approved loan will neither increase the interest of the lending
Partner in the capital of the Partnership, nor will it entitle it

to any increased share in the Partnership's distributable assets or
profits.

•.a

Return of Capital Pending completion of Project.
It is
contemplated by the Partners that the Project constituting the
entire lOS lots witnin the Property on

~hich

residential HomQs will

be constructed and sold shall be developed in three phases, the
first phase constituting an aggregate of 35 residential lots,
including the models to be constructed thereon for the benefit of

the entire Project, and the two successive phases shall be in such
number of lots as the General Partner may hereafter determine in
its sole discretion.

It is further contemplated and agreed by the

Partners that no capital contributions of either Partner shall be
returned in whole or in part to the Partners, or either of them,
during the course of

net

proceeds

co~pletion

realized
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from

of the Project in order that the

the
7

sale

of

the

first

and

each

each Partner will be liable to the Partnership to restore the
deficient balance (if any) in its capital account at such time, as
required by Section 11.6.
•·~
capital Accounts.
A capital account ("Capital
Account 11 ) will be established for each Partner.
Each Partner's
Capital Account will consist of the amount of such Partner's
initial capital contributions plus additional capital contributions
made by such Partner to the Part~ership, increased by the amount of
any Partnership net profits (or other line-item amounts of income)
allocated to such Partner, decreased by the amount of any cash
distributions, and the fair market value of any property
distributions (net of any liabilities assumed by the recipient
Partner or to which the property is subject}, a reduction of
Partnership capital of such Partner, and further decreased by the
amount of any Partnership net losses (or other line-item tax
deductions) allocated to such Partner.

•. 5 Withdrawals.
Except as otherwise provided in this
Agreement, the capital contributions of the Partners will not be
subject to withdrawal unless such withdrawal is approved by all
Partners, or until the liquidation of this Partnership and the
distribution of the then Capital Account balances to the Partners
and their share, if any, of the profits or losses of the
Partnership.
4.6
Interest on Capital Contributions.
No Partner will be
entitled to interest on its capital contributions to the
Partnership unless otherwise expressly agreed to in writing by all
of the Partners.

4.7 Loans to the Partnership.
A Partner may lend money to
the Partnership only upon such terms and conditions as may be
determined and approved, in writing, by both Partners.
Any such
approved loan will neither increase the interest of the lending
Partner in the capital of the Partnership, nor will it entitle it
to any increased share in the Partnership's distributable assets or
profits.
4.8 Return of Capital Pending Completion of Pro1ect.
It is
contemplated by the Partners that the Project constituting the
entire 108 lots within the Property on which residential Homes will
be constructed and sold shall be developed in three phases, the
first phase constituting an aggregate of 35 residential lots,
including the models to be constructed thereon for the benefit of
the entire Project, and the two successive phases shall be in such
nll·ber of lots as the General Partner may hereafter determine in
~ole discretion.
It is further contemplated and agreed by the
ers that no capital contributions of either Partner shall be
ed in whole or in part to the Partners, or either of them,
the course of completion of the Project in order that the
'eeds realized from the sale of the first and each
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successive phase of the Project may be retained by the Partnership
in the general accounts of the Partnership in order to provide
additional funds for
(a) the release of those lots constituting
the second and third phases, respectively, of the Project from the
lien and encumbrance of a Purchase Money Deed of Trust to be
executed by the Partnership, as Trustor, in favor of the seller of
the Property to the Partnership, as Beneficiary, in accordance with
release prices pertaining thereto as more particularly set forth in
said Deed of Trust, the terms and provisions of which are known to
the all of the Partners; and (b) the minimization and reduction of
such additional construction loans to be obtained by the
Partnership from Bank one, Salt Lake City, Utah, for the
construction of residential Homes and other on-site and off-site
improvements associated with the subsequent development of the
second and third phases of the Project, respectively.
It is
generally anticipated that the bulk, if not all, of the net
proceeds of sale realized from the sale of the residential Homes
within the first phases and the second phase of the Project will be
retained and "rolled over" for those purposes as aforesaid, and
that the net proceeds to hereafter be realized from the sale of the
Homes in the third and final phase of the Project shall constitute
that source of funds from which the Partners shall, upon
liquidation and dissolution of the Partnership, be entitled to the
return of their Capital Account balances and their respective
shares of anticipated profits (or losses, if applicable} realized
upon the sale of the last residential lot within the Project.
Pending such ultimate and final distribution of Capital Account
balances and profits, if any, the Limited Partner shall not be
entitled to any distributions and the General Partner shall be
entitled only to the payment from Partnership funds ot the
supervision fee provided for in Section 5.7 hereinbelow.
ARTICLE V
ALLOCATION AND DISTRIBUTION OF PROFIT AND LOSSES

5.1 Determination of Profits, Gains, Losses, DeductioDI AA4
credits.
The profits, gains, losses, deductions and credita ot
the Partnership will be determined for each fiscal year in
accordance with the accounting method followed by the Partnerahlp
for federal income tax purposes.
5.2 Allocation of Profits, Gains, Loses, Deductioaa &14
Credits for Tax Purposes.
The profits, gains, losses, deductiona
and credits of the Partnership will be allocated two-thirda
(66.666%} to the General Partner and one-third (33.334%) to the
Limited Partner; provided, however, that in the event loa•••
allocated to the Limited Partner reduce its Capital Account to
zero, all additional losses shall be allocated to the General
Partner unless and until the Limited Partner makes additional
capital contributions to the Partnership,
or is allocated
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additional profits so that its Capital account is increased to an
amount above zero.
5.3 Partnership Interest Transfers and Adjustments.
In the
event of a permitted transfer of any or all of an interest in the
Partnership, or the admission of a new Limited Partner in
accordance with this Agreement and at any time other than at the
end of the Partnership's fiscal year, the profits, gains, losses,
deductions and credits of the Partnership for such fiscal year will
be allocated between or among the respective parties or the
Partners, as the case may be, in such manner as determined by the
General Partner, in its discretion, which is consistent with the
provisions of the Internal Revenue Code Section 706(c)(2) or any
successor provision thereto.
5.~
Timing of Partnership Distributions.
Except as
specifically provided herein, Partnership distributions will be
made as provided in Section 5.5 from time to time as the General
Partner deems appropriate.
The General Partner may, in its
absolute discretion, retain Partnership assets (including cash) in
the Partnership in reserve for anticipated future expenses and
liabilities of the Partnership.

5.5 Distributions.
Partnership distributions, other than
distributions in liquidation of the Partnership and except as set
forth in Section 5.7 will be divided among and paid to the Partners
as follows:
(a) First, to the Limited Partner, to the amount of its
Capital Contribution;
(b) Second, to the General Partner, to the amount of its
Capital Account; and
(c) Third, any remaining amounts will be distributed
two-thirds (66.666%) to the General Partner and one-third (33.334%}
to the Limited Partner.
·
'
5. 6 Limitations of Distributions.
Notwithstanding the
foregoing, distributions to the Partners will be subject to the
following special limitations:
(a) No distribution will be made by the Partnership if,
immediately after such distribution, the sum of all liabilities of
the Partnership, other than liabilities to the Partners on account
of their interests in the Partnership and liabilities as to which
recourse of creditors is limited to specified property of the
Partnership, exceeds the fair saleable value of the Partnership
assets other than those assets which are subject to liabilities as
to which recourse of creditors is so limited.
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(b) No distribution will be made by the Partnership if
the Partnership is in default with respect to any indebtedness or
liability of the Partnership.
(c) No distribution will be made if, in the reasonable
determination of the General Partner, such distribution will in any
way jeopardize or limit the business of the Partnership.
(d) No distribution of profits will be made to the
General or Limited Partner unless·and until all obligations of the
Partnership have been paid in full following the sale of all lots
within the aggregate Project, including, but not limited to,
amounts due construction lenders pursuant to loans obtained by the
General Partner pursuant to section 4.J(a) above; all amounts due
the General Partner as supervision fees pursuant to Section 5.7,
below; and all other indebtednesses incurred by the General Partner
in connection with the development, construction and sale of all
Homes within the entire Project. The General Partner shall have
the right to refrain from the distribution of profits if such
profits could be utilized for the construction of Homes on the next
succeeding phase of the Project. Notwithstanding the foregoing
limitation, the General Partner shall have the right, in its sole
and absolute discretion to distribute excess cash on hand that is
not projected to be reasonably required to complete construction of
all Homes within the entire Project, or to repay secured or
unsecured indebtedness of the Partnership, appropriate reserves, or
future gross sales proceeds, being deemed by the General Partner to
be sufficient for said purposes.
In that instance(s) such
preliminary distributions of excess cash on hand prior to the sale
of all lots within the Project shall be distributed as a
preliminary return of capital in amounts that are in ratio to the
Partner's Capital account balances as maintained pursuant to
Section 4.4 above.
(e) The Limited Partner will not have the right to
demand or receive property other than money upon any distribution.
A Partner may not be compelled to accept a distribution of any
asset in kind in lieu of a proportionate distribution of money
being made to other Partners.
5.7 Supervision Fee.
So long as the General Partner shall
not be in material default hereunder and is managing the business
and affairs of the Partnership under the terms of this Agreement,
the General Partner shall be paid by the Partnership a supervision
fee (the "Supervision Fee") equal to three and three quarters per
cent (3. 75\) of the estimated sales prices of the Homes.
The
Supervision Fee shall be payable from proceeds of the construction
loan in an amount initially equal to 3.75\ of the estimated sales
price of each phase of the Homes to which any funding of a
construction loan relates and will be paid upon such funding. Upon
conclusion of the sale of all Homes within each phase of the
subdivision, as referenced in Section 4.8 above, the amount of the
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supervision fee paid on the basis of estimated sales prices shall
be adjusted to be an amount equivalent to three and three-quarters
percent (3.75%) of total actual sales prices of each said Phase,
said adjustment to be made by either an additional payment by the
Partnership to the General Partner, or by reimbursement by the
General Partner to the Partnership for any overpayment.
The payment of the Supervision Fee hereunder shall be in
lieu of reimbursement to the General Partner for general office
overhead and administrative expenses and other indirect expenses
and costs incurred in connection with the business and affairs of
the Partnership.
ARTICLE VI

POWERS AND RESPONSIBILITIES OF
THE GENERAL PARTNER

6.1 Management o~ Partnership Business.
Subject to right
of the Limited Partner to vote on certain matters as provided
elsewhere in this Agreement, the General Partner will have complete
and exclusive control over the management, conduct and operation of
the Partnership business and affairs.
The General Partner may
delegate its duties and responsibilities to the extent empowered
under Section 6.2. The General Partner will not be required to
devote full time to the affairs of the Partnership, but will devote
the reasonable time, effort and skill that may be necessary for the
conduct of the Partnership business. The General Partner will use
its best efforts to carry out the business purposes of the
Partnership, as described in Section 1.4.
The Limited Partner will have no right to participate in
the management, conduct or operation of the Partnership business or
affairs nor will it possess any power or authority to act for or on
behalf of the Partnership in any respect whatsoever.
6.2 Powers and Authority of the General Partner.
Except as
otherwise specifically provided in this Agreement, the General
Partner will have, in addition to any other rights and powers it
may possess, the right, power and authority, on behalf of the
Partnership and in its name, to exercise all of the rights, powers
and authority of a partner of a partnership without limited
partners under the Utah Revised Uniform Partnership Act, including,
without limitation, the power and authority to do any or all of the
following:
(a) To acquire, purchase, construct, improve, sell,
maintain and operate any property, real or personal, in connection
with the operation of the Partnership's business, and to enter into
contracts and agreements with others (including, subject to Section
6.3(a), Affiliates of the General Partner) with respect to such
matters, at such prices and upon such terms and conditions as the
General Partner deems in its absolute discretion to be in the best
interests of the Partnershipi
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(b) To make application for and to obtain any and all
consents, approvals and permits necessary or appropriate for the
development of the Property and the construction and sale of the
Homes including, without limitation, final subdivision maps;
(c) To market and sell the Homes in accordance with the
business purposes of the Partnership;
(d) To incur indebtedness on behalf of the Partnership
as required for the business of the Partnership and to secure the
repayment of such debt by executing mortgages or deeds of trust, or
otherwise encumbering or subjecting to security interests, all or
any part of the assets of the Partnership, and to refund,
refinance, increase, modify, consolidate or extend the maturity of
any debt, note, mortgage, deed of trust, pledge, encumbrance or
other evidence of debt or security device, all upon such terms as
the General Partner deems in its absolute discretion to be in the
best interests of the Partnership;
(e) To perform, as agent of the Partnership, all the
obligations of the Partnership and enforce all of the ri9hts of the
Partnership under the terms and conditions of all contracts and
agreements entered into by the Partnership;
(f) To employ and dismiss from employment any and all
employees, managers, agents, independent contractors, brokers,
attorneys and accountants;

(g) To purchase from others, at the expense of the
Partnership, contracts of liability, casualty and other insurance
which the General Partner deems advisable, appropriate or
convenient for the protection of the assets .>r affairs of the
Partnership or for any purpose convenient or beneficial to the
Partnership and in accordance with Section 6.7;
(h) To delegate all or any of its administrative duties
hereunder to non-Partners who may, under the supervision of the
General Partner:
administer the day-to-day operations of the
Partnership; serve as the Partnership's advisor and consultant in
connection with policy decisions made by the General Partner;
provide
the
Partnership
with
consultants,
accountants,
correspondents, attorneys, brokers, escrow agents, or act in any
other capacity deemed by the General Partner necessary or
desirable; perform or assist in the performance of such
administrative functions necessary for the Partnership as may be
agreed upon with the General Partner; and perform such other acts
or services for the Partnership as the General Partner, in its
absolute discretion, may approve; provided, however, that all major
policy and all investment decisions will be made by or under the
direct supervision of the General Partner;
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(i) To pay and advance for the account of the
Partnership any and all organizational expenses incurred in
connection with the creation of the Partnership including, but not
limited to, legal and accounting fees and expenses;
(j)
To amend this Agreement and the Certificate of
Limited Partnership in accordance with Section 13.1; and

(k) To do such other acts as the General Partner deems
necessary, desirable or appropriate for the furtherance of the
Partnership and which are not specifically prohibited by this. ~
Agreement or by applicable law.
~yvv'
6.3

contracts with Partnership.

~

(a) Subject to the limitations set forth in Section 6. 5,
the General Partner, the Limited Partner, or any Affiliate of
either Partner, may, directly or indirectly, through one or more
corporations, partnerships or other forms of entity in which such
party has an interest, contract with the Partnership for any '
purpose or purposes in furtherance of the business of the
Partnership so long as such contracts are on terms that would be
appropriate in a contract reached on an arms-length basis with a
party not affiliated with either Partner or with the Partnership.
In the event such a contract is not on such terms, it shall require
the prior consent of both Partners.
(b) The
General
Partner
will
be
entitled
to
reimbursement in full from the Partnership for (or to cause the
Partnership to pay directly) all out-of-pocket expenses, costa and
fees incurred by the General Partner in connection with the
formation of the Partnership and the construction of the Homea, but
not including general overhead and other expenses of the type tor
which, in lieu of reimbursement, the Supervision Fee is beinq paid
pursuant to Section 5.7.
6.4 Right to Rely Upon the Authority of the General Partatr.
No person dealing with the Partnership will be required to
determine the authority of the General Partner to make any
commitment or undertaking on behalf of the Partnership nor to
determine any fact or circumstance bearing upon the existence of
the authority of the General Partner. In addition, no purchaaer of
any property or interest owned by the Partnership will be required
to determine the authority of the General Partner to siqn and
deliver on behalf of the Partnership any such instrument of
transfer, or to see to the application or distribution of revenue•
or proceeds paid or credited in connection therewith, unlesa such
purchaser has received written notice reasonably indicatinq tht
contrary.
6.5 Limitations on General Partner's Power and Authority.
Anything in this Agreement to the contrary notwithstanding, the
Agreement\BridleVale\7-5-94
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I

General Partner will have no authority without the approval of the
Limited Partner to:
(a)

Do any act in contravention of this Agreement;

(b)

Confess to a judgment against the Partnership;

(c) Possess Partnership property, or assign its rights
to specific Partnership property for other than a Partnership
purpose;
(d) Admit a person as a General Partner or elect to
continue the business of the Partnership after a General Partner
ceases to be a General Partner, other than by removal, where there
is no remaining or surviving General Partner; or
(e)

Admit a person as a Limited Partner.

6.6 Outside Activities.
Nothing in this Agreement will be
construed so as to grant any right, privilege or option to any of
the partners to participate in any manner in any other business,
corporation, partnership, venture or investment in which the other
Partner hereto may participate.
Each of the Partne·rs expressly
waives the doctrine of Partnership opportunity and consents to the
participation by the other Partner or its affiliates and any
officer, director, stockholder, associate or employee thereof in
any such business, corporation, partnership, venture or investment,
notwithstanding that such venture is competitive with the business
of the Partnership, provided the Partners continue to devote their
time and effort in such manner as is necessary to protect and
promote the continuing interests of this Partnership and that the
competition, if any, that may be created by virtue of the Partner's
other venture(s) does not by virtue of the Partner's actions or
non-actions adversely affect this said Project.

6. 7 Insurance.
The General Partner shall cause the
Partnership to carry and maintain in full force and effect such
insurance as is necessary for the business purpose of the
Partnership including, but not limited to, the following:
(a) Workers'
compensation
insurance
covering
all
employees of the Partnership, in the amount and form required by
the laws of the State of Utah.
(b) Comprehensive general public liability insurance
covering the Property and the business of the Partnership; and
(c)
Fire and extended coverage insurance with vandalism
and malicious mischief endorsement in the amount of the full
replacement value of all improvements constructed on the property
(including the Homes), which policy may be written on a builder's
risk basis for the Homes remaining under construction.
Agreement\BridleVale\7-5-94
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All of the above described policies of insurance shall
name as insured the Partnership. The Limited Partner shall have
the right, at all reasonable times, to obtain from the General
Partner copies of the policies of insurance required by this
Section 6.7.
ARTICLE VII
SUCCESSOR GENERAL PARTNER

7.1 Admission of Additional General Partner.
Except as
otherwise provided in section 6.5, or in the event of the removal
of the General Partner as provided in Section 9.7, no additional
General Partner will be admitted to the Partnership without the
consent of both Partners immediately prior to such admission.
7.2 Termination or bankruptcy of the General Partner.
The
General Partner will cease to be a General Partner and the
Partnership will be dissolved and terminated as set forth in
Article XI upon the happening of any of the following event:
(a) The
dissolution,
termination,
winding-up,
liquidation or other cessation to exist of the General Partner;
(b)

Retirement, withdrawal or removal of the General

Partner;
(c) The General Partner does or permits any of the
following to occur:
(i)

makes

an

assignment

for

the

benefit

of

creditors;
(ii)
Bankruptcy Laws;
(iii)

files a voluntary petition under the Federal
is adjudicated as bankrupt or insolvent;

(iv)
files a petition or answer seeking for itself
any
reorganization,
arrangement,
composition,
readjustment,
liquidation, dissolution, or similar relief under any statute, law
or regulation;
(v)
files an answer or other pleading admitting
or failing to contest the material allegations of a petition filed
against it in any proceeding described in Subsection (iv}; or
(vi)
seeks, consents to, or acquiesces in the
appointment of a trustee, receiver, or liquidator of the General
Partner or of all or any substantial part of its properties.
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(d)
Unless otherwise provided in the Partnership
Agreement, if within 120 days after the commencement of any
proceeding against the General Partner seeking reorganization,
arrangement, composition, readjustment, liquidation, dissolution,
or similar relief under any statute, law, or regulation, the
proceeding has not been dismissed, or if within 90 days after the
appointment without its consent or acquiescence of a trustee,
receiver, or liquidator of the General Partner or of all or any
substantial part of its properties, the appointment is not vacated
or stayed or within 90 days after the expiration of any such stay,
the appointment is not vacated.

If such event causes the termination of the sole General
Partner, the Partnership will thereupon be dissolved and terminated
as set forth in Article XI.
ARTICLE VIII
RIGHTS AND LIMITATIONS OF THE LIMITED PARTNER
8.1 Limitations on Rights of Limited Partner.
The Limited
Partner will take no action which will, under the Utah Revised
Uniform Limited Partnership Act, constitute the participation in
the control of the business of the Partnership. subject only to
such limitation, the Limited Partner shall have all of the rights
set forth in the Utah Revised Limited Partnership Act relating to
the rights and powers of limited partners.
8.2 voting Rights of the Limited Partner.
The Limited
Partner will have the right to vote upon all matters which may be
submitted to a vote of the Limited Partner without having such
Limited Partner be deemed to participate in the control of the
business of the Partnership under the Utah Revised Uniform Limited
Partnership Act, Section 48-21-303, including, without limitation,
the following:
(a) The admission of a General Partner under the
circumstances described in Sections 6.5 or 7.1, the removal of the
General Partner as provided in Section 9.7, or the admission of an
additional Limited Partner as described in Section 9.6;
(b)
Article XIII;

The amendment of this Agreement as provided in

(c) The extension of the term of the Partnership as
provided in Section 1.6;
(d) The authorization of matters otherwise prohibited
pursuant to the provisions hereof;
(e) The transfer of a Partnership interest as provided
in Section 9.1;
Agreement\BridleVale\7-5-94
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(t) The admission of a transferee of a Partner's
interest in the Partnership as a substitute Partner pursuant to
Section 9.4;
(q)

The withdrawal of a Partner as provided in Section

9.6;

(h) The dissolution and winding up of the Partnership as
provided in Article XI; and
(i) Any other permitted action enumerated in Section 4821-303, supra.
8.3 No Right to Partition.
Neither the General Partner nor
the Limited Partner will have the right to bring an action for
partition against the Partnership.
Each of the Partners hereto
waives any and all rights which it may have to maintain an action
to partition Partnership property.
ARTICLE IX
TRANSFER OF PARTNER'S INTERESTS; ADMISSIONS
OF ADDITIONAL PARTNERS; WITHDRAWALS;
REMOVAL OF GENERAL PARTNER

9.2 Restriction on Transfer.
No Partner will voluntarily,
involuntarily or by operation of law, give, sell, assign, transfer,
mortgage, hypothecate, encumber, bequeath or devise its interest in
the Partnership (any such disposition is hereinafter referred to as
a "transfer"), or any part thereof without the consent of the other
Partner, which consent may be withheld for any reason or for no
reason.
Any purported transfer of all or a part of a partner's
interest in the Partnership without compliance with the provisions
of this Article will be void and of no effect against the
Partnership, the other Partner, any creditor of the Partnership, or
any claimant against the Partnership.
Notwithstanding the
foregoing, a Partner will have the right, without compliance with
the provisions of this Article, to assign its interest in the
Partnership to an affiliate, provided, however, any such transferee
affiliate will not be admitted as a substitute Partner unless and
until the requirements of Section 9.3 are satisfied.
As used
herein, an "affiliate" will mean and refer to (a) any corporation
in which such partner holds at least fifty-one percent (51%) of the
voting stock;
(b) if the Partner is a corporation, any other
corporation the shareholders of which are identical to the
shareholders of such Partner;
(c) if the Partner is itself a
partnership, any other partnership the partners of which are
identical to the partners of such Partner; and
(d) any family
trust whose beneficiaries include the Partner, any Affiliate of
such Partner or any lineal descendants of such Partner.
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9.2 Effective Date of Transfer.
Every permitted transfer
of a Partner's interest in the Partnership will be deemed to be
effective as of the close of business on the day in which such
event will have occurred.
9. 3

substitute Partner.
No transferee of a Partner's
in the Partnership will have the right to become a Partner
("Substitute Partner") in place of its transferor unless and until
all of the following conditions are satisfied:
inter~st

(a) The transferor and transferee have delivered to the
General Partner a written instrument of assignment, fully executed
and acknowledge, setting forth the intention of the transferor that
the transferee become a Substitute Partner in its place;
(b) The transferor and transferee have executed and
acknowledged such other instruments as the General Partner may deem
reasonably necessary or advisable to effect the admission of such
person as a Substitute Partner in accordance with the provisions of
the Utah Revised Limited Partnership Act including, without
limitation, the written acceptance and adoption by such person of
the provisions of this Agreement; and
(c) The consent of all other Partners to the transfer
shall have been first obtained as set forth in Section 9.1.
9.4 Substituted Assignees.
Any transferee who has not
become a substitute Partner pursuant to this Article will be deemed
to take only the right of its assignor or transferor to share in
profits, losses and distributions of the Partn~rship, but vi 11
acquire no right to any legal interest in the Partnership or the
right to exercise any power granted to a Partner under thia
Agreement. The transferor will remain a partner until such tl . . ••
the transferee becomes a Substitute Partner.
9.5 Admission of Additional Partners.
No additional
Partners will be admitted to the Partnership without the unaniaoua
written consent of all of the Partners.
Any such new Partner•
will, as a condition to admission, execute and acknowledqe auch
instruments as the Partners may deem necessary or advisable to
effect the admission of such person as a Partner including, without
limitation, the written acceptance and adoption by such peraon ot
the provisions of this Agreement.
9.6

Partnership Withdrawals.

(a)
No Partner will have the right to withdraw fro• the
Partnership without the consent of the other Partner. Transfer ot
a Partner's interest in the Partnership in compliance with this
Agreement will not constitute a "withdrawal" within the meaninq of
this Section.
Agreement\BridleVale\7-5-94
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(b) If
the
General
Partner
withdraws
from
the
Partnership in violation of this Agreement, such General Partner
will (subject to liability to the Partnership for damages for
breach of this Agreement, which damages may be offset against any
amounts otherwise distributable to such General Partner) :

(i) retain any Capital account balance it may have
on the date of withdrawal, and such interest shall be that of a
limited partner; and
(ii) not be personally liable for Partnership debts
incurred after the person ceases to be a General Partner.
(c) The Limited Partner withdrawing from the Partnership
in violation of this Agreement will be entitled to receive periodic
distributions as and when made by the General Partner, provided
that once such Partner's Capital Account has been reduced to zero,
such Partner's interest in the Partnership will terminate and such
partner will not be entitled to any further distributions.
9.7

Removal of a General Partner.

(a) A General Partner may be removed
from the
Partnership for cause by the vote of the other Partner, or in the
event there is more than one other Partner, by the majority vote of
the other Partners.
a General
following:

(b) For purposes of this Section "cause" for removal of
Partner shall mean, and shall be limited to, the

(i)
If the General Partner commits any material
act of fraud or dishonesty with respect to the Partnership or the
assets thereof;
(ii)
If the General Partner is guilty of self~
dealing, to the material detriment of the Limited Partner, with
respect to the Partnership;
(iii)
If the General Partner materially breaches
this Agreement, and fails to promptly cure such breach after
written demand from the Limited Partner;
( iv)
If the General Partner is guilty of gross and
persistent dereliction of its management duties with respect to the
Partnership; or
(v)
If the Managing officer of the General
Partner is guilty of any of the acts described in Subsections (i)
or ( ii) of this Section 9. 7, and the General Partner fails to
replace such Managing Officer promptly after receipt of written
demand from the Partnership.
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(o) Notwithstanding any provision to the contrary in any
one or more of Sections 11.5, 12.1 and 12.2, losses incurred by the
Limited Partner as a result of any action or actions by the General
Partner which constitute cause for removal of the General Partner
as defined in Section 9.7 shall not be limited as to recourse or
amount or subject to the obligation to indemnify the General
Partner contained in any one or more of such Sections.
ARTICLE lC
BOOKS OF ACCOUNT, RECORDS,
REPORTS AND TAX MATTERS
10.1 Books and Records.
Proper and complete records and
books of account will be kept by the General Partner in which will
be entered fully and accurately all transactions and other matters
relative to the Partnership's business as are usually entered into
records and books of account maintained by partnerships engaged in
business of like character. The Partnership books and records will
be maintained on the basis utilized in preparing the Partnership's
federal income tax returns incorporating such method of accounting
as the General Partner determines would be in the best interests of
the Partnership and is a permissible method.
The General Partner will keep at the principal office of
the Partnership (and, if the principal office is ever located
outside the State of Utah, at an office located within the State of
Utah), all
records required by Section 48-21-105 of the Act,
including, but not limited to, the following:
(a) A current list of the full name and last known
business or residence address of each Partner, together with the
contribution and the share in profits and losses of each Partner;
(b) A copy of the Certificate of Limited Partnership and
all certificates of amendments thereto, together with executed
copies of any powers of attorney pursuant to which any certificate
has been executed.
(c) Copies of the Partnership's federal, state and local
income tax or information returns and reports, if any, for the
three (3) most recent taxable years;
(d)

Copies of this Agreement and all amendments hereto;

(e) financial statements of the Partnership for the
three (3) most recent fiscal years; and
(f) The Partnership's books and records for at least the
current and past three fiscal years.
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10.2 Information Rights of the Limited Partner.
(a)
At the request of the Limited Partner, the General
Partner will promptly deliver to such Limited Partner, at the
expense of the Partnership, a copy of the information required to
be maintained by subsections (a), (b), (c), (d) or (e) of Section
10.1 and Section 48-2a-105 of the Act.

(b) The Limited Partner shall have the right, for a
valid Partnership purpose and upon reasonable request, to inspect
and copy, during normal business hours, any of the Partnership
records required to be maintained by Section 10.1.
(c) The General Partner will promptly furnish to the
Limited Partner a copy of any amendment to this Agreement executed
by the General Partner pursuant to the authority granted the
General Partner in Section 13.1 hereof.
(d) The General Partner will send to each person who was
a holder of an interest in the Partnership at any time during the
fiscal year then ended (including any assignee permitted under
Article IX, whether or not a Substitute Partner) within seventyfive (75) days after the end of each taxable year such information
as is necessary to complete such person's federal and state income
tax or information returns, and a copy of the Partnership's
federal, state and local income tax or information returns for the
year.
10.3 Fiscal Year.
The fiscal year of the Partnership will
end on December 31 of each year; provided, however, that if the
General Partner determines that a change to some other fiscal year
would be in the best interests of the Partnership, or is required
by applicable law, the General Partner will be entitled (subject to
applicable income tax rules and regulations) to change the fiscal
year of the Partnership.
'

Partnership Funds.
The funds of the Partnership will
be deposited in such bank account or accounts as may be designated
by the General Partner.
All withdrawals from any such bank
accounts will be made by the General Partner or the duly authorized
agent or agents of the General Partner.
10.4

10.5 Income Tax Elections.
(a) The General Partner may make or petition to revoke
the election referred to in Section 754 (optional adjustments to
the basis of General Partner Property) of the Internal Revenue Code
of 1986, as amended, or any corresponding or similar provisions of
any subsequent revenue act, or un any similar state statute. Each
Partner agrees in the event of such an election to promptly supply
the Partnership with the information necessary to give effect
thereto.
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(bl
'l'he General Partner will have the right to make such
other elections under the tax laws of the United States, the
several states and other relevant jurisdictions as to the treatment
of items of Partnership income, gain, loss, deduction and credit
and as to all other relevant matters as it believes necessary,
appropriate or desirable.

'" .. Tax controversies.
ror puL·pose of receiving notices
irom the Internal Revenue Service on behalf of the administrative
and judicial proceeding relating to adjustment of Partnership items
at the Partnership level, and for all other relevant purposes,
GERALD H. RICE, a principal of a member of the General Partner, is
hereby designated the Tax Matters Partner (the "TMP"), with all of
the rights, duties, powers and obligations provided for in Section
6221 through 6232, inclusive, of the Internal Revenue Code. The
TMP, as an authorized representative of the Partnership, will have
the right, Lul not the obligation, to assume the defense of any
claims made by the Internal Revenue Service to the extent that such
claims relate to the adjustment of Partnership items at the
Partnership level, and in connection therewith, to retain and pay,
at the Partnership's expense, counsel chosen by the TMP. If in any
year the Partnership's information return is challenged by the
Internal Revenue Service ~nrl such challenge relates to the
adjustment of Partnership items at the Partnership level, each
affected Partner will execute all documents necessary to authorize
counsel retained by the TMP to defend such claim.
In no case,
however, will the TMP or the Partnership be liable for any
additional tax payable by a Partner or for any costs of separate
counsel chosen by such Partner to represent the Partner with
respect to any aspects of such challenae.
ARTICLE XI
DISSOLUTION AND TERMINATION OF THE PARTNERSHIP
~··'-

11.1 Dissolution.
The Partnership W11J
:.appeninq of anv of the fv~lowing events:
(a)

rt>c::c::n•nr1,.... ....

of

The
t-hP

np

riissolved upon

occurrence of an =~ent callin~
Partnership pursuant to Section 7.2:

(b)
The expiratio11 uf UH::: Lt.uh ui cne .Partnership as
provided in Article I, unless both partners agree to extend the
term of the Partnership past the date set forth i~ ~rticlc :;

{c)
Sale or other disposition
entire interest in the Property; or
\

_,

"'"~.:cmenL\Br:idleVale\7-5-94

22

~y ~he

Partnership of its

11.2 Winding Up

ar.~

L:!.guidation.

(BJ
Upon the dissolution of the Partnership, the General
Partner (or, if the General Partner has been removed or is
otherwise unable to serve, another party designated by the Limited
Partner) will cause the Partnership assets to be sold in such
manner as the liquidating party,
prudently and reasonably
determines appropriate.
Tl.c holders .Jf the interests in the
Partnership will continue to share distributions, profits, losses
and allocations during the period of liquidation in accordance with
Article V hereof. Unless both Partners agree otherwise and except
as set forth in this Agreement, the person(s) winding upon the
Partnership affairs will not be entitled to any f;pecial
80mpensation fn!:' "'''":'~ activities.
1h1
Upon the winding up and termination or ~ne ous1ness
and affairs of the Partnership, its assets (other than cash) will
be sold, its liabilities and obligations to creditors and all
expenses incurred in its liquidation will be paid, and all
resulting items of Partnership income, gain, loss or deduction along with any "deemed" gain or loss under the rules of Section
11.2(c) - shall be credited or charged to the Capital Accounts of
the Partners in accordance with the principles of Article V.
Thereafter, the net proceeds from such sales will be distributed
among the Partners in the following order of priority.

'~'
"'irst, to the payment and discharge of all of
the Partr1ership's debts and liabilities, including liabilities to
Partners to the extent permitted by law (other than liabilities tor
distributions pursuant to Article V), except the claims of secured
creditors whose obligations will be assumed or otherviae
transferred upon liquidation of the Partnership's assets;

(ii)
Second, to establish any reserves which the
General Partner (or other liquidating party) may deem neceaaary,
appropriate or desirable for any future, contingent or untore. .en
liabilities, obligations, or debts of the Partnership or of the
General Partner arising out of or in connection with the
Partnership which are not yet payable or have not yet been paid.
such reserves may, but are not obligated to, be paid over by the
General Partner, t ,~, be held for the purpose of disbursinq auch
reserves in payment of any of such liabilities, obligation•, and
debts and, at the expiration of such period as the General Partner
shall deem necessary, advisable or desirable, to distribute the
balance thereafter remaining in the manner provided below:

of

:.-.:~

(iii) Third tn the Limited Partner to the extant
.... ~~ .... _: Capital ACL.v ...... L balance;
I J •• \

Fourth.

+~ ~he
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General Partner to the

ex•,~t

(v)
Fifth, two-thirds (66.666%) Lo Lin:: General
Partner and one-third (33.334~~ to the Limited Partner.
(c)
The
General
Partner
may
maKe
11quidat1ng
distributions of Partnership assets in kind rather than in cash,
subject to the priority rules of this Section 11.2.
If the
distributions to be made pursuant to this Section 11.2 consist in
whole or in part of non-cash assets or properticc 1 the following
rules wi11 apply:

~~~~~.:;t~

i_,t t-•-~~

--- · ·

~~~:

·.::nc ·.·::uue of non-cash assets for distribution
rrtir n•arket value thereof;

The difference between the fair market value

uf any asset to be distributed in kind and its adjusted basis for
federal income tax purposes will he deemed to be a gain or lossj

(iii)
Any such deemed gai~~
allocated in accordance with Article V; and

charged to
4.5 prio·

be

(iv)
All such allocations will be credited or
partners' Capital Accounts as set forth in Section
makiH•J the distributions set forth in thif: Section

t~e
i ..

11.2

ll.l Time ot Liquidation.
;-.. reasonable time wi 11 be allowed
for the orderly liquidation of the properties and other assets of
the Partnership and the discharge of liabilities to creditors so as
to enable the General Partner (or other liquidating party) to
minimize to the extent it deems practicable, advisable or desirable
the normal losses attendant upon a liquidation.
ll. 4 Report on Liquidation.
Within a reasonable time
following the completion of the liquidation of the Partnership's
properties, the General Partner (or other liquidating party) will
supply to each of the Partners financial statements which will set
forth the assets and the liabilities of the Partnership as of the
date of complete liquidation, each Partner's pro rata portion of
distributions and the amount retained as reserves pursuant to
Section 11.2fbl (i).
11.5 No Recourse.
The Limited Partner will look solely to
the assets of the Partnership for the return of its Capital
Contributions, and if the assets remaining after the payment and
discharge of Partnership debts and liabilities are insufficient to
provide for the return of its Capital Contributions, the Limited
Partner ~i 11 have no recourse against thP General Partner.
~~.~ Restoration o! capital Account Deficits.
If following
the final allocation of the Partnership's tax items (including any
allocations under Section 11.2(c)) and the final distribution of
the Partnership's assets in liquidation cf the Partnership, any
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Partner has a deficit Capital AccounL Lalanct>, then such Partner
will pay the amount of such deficit in cash to the Partnership
within thirty (30) days after receiving notice thereof.
Any
amounts so paid will be treated as Partnership assets and w~~~ be
distributed in accordance with Section 11.2
ARTICLE

.A ......

INDt..rt.i'IJ.J:'ICA'riOJ:.i OF GENERAL PARTNER

12.1 Limitation on Liability ot the General Partner and its
Affiliates.
The General Partner and any Affiliates it may have
from time to time will not be liable to the Partnership or the
Limited Partner as such for any errors in judgment or any acts or
omissions, whether or not due to its negligence, and whether or not
disclosed, unless caused by the gross negligence, recklessness, or
willful misconduct ~f the person in question.
;
;; Indemnification ot the General Partner c:u1~ Affiliate
The Partnership will indemnify the General Partner and any
Affiliates it may have from time to time for any expenses or
liabilities (including attorneys' fees and costs of investigation
and defense) it may incur by reason of the General Partner being
the General Partner of the Partnership, by providing any services
to or for the Partnership, in connection with any joint activities
or other transactions in which the Partnership engages with the
General Partner or its Affiliates or by virtue of this Agreement,
whether or not due to its negligence, and whether or not disclosed,
unless such expenses or liability is caused by the gross
negligence, recklessness, or willful misconduct of the person
seeking indemnification. All judgments against the Partnership and
the General Partner and/or its Affiliates wherein the General
Partner and/or its Affiliates are entitled to indemnification must
first be satisfied from Partnership assets befor~ *-h~ ~ene ..... ., l
Partner is responsible for these obligations.
11.D'T'Tf'T.R

YTTT

AMENDMENTS
13.1 Ministerial Amendments.
The General Partner will have
tull power, without consent of the Limited Partner, to amend this
Agreement and the Partnership's Certificate of Limited Partnership
to admit now or Substitute Limited Partners as permitted by this
Agreement, to reflect distributions of capital whenever required by
law, or to effect changes of a ministerial nature which do not
materially and adversely affect the rights or increase the
obligations of the Limi1-Pn Partner.

13.2 Substantive Amendments.
Except as otherwise provided in
Section 13.1, all amendments to this Agreement will require the
express written consent of both Partners.

ARTICLE XIV
WARRANTIES AND REPRESENTATIONS
...... • .... Representa tiona cu1u War ran lies of the General Partner.
To induce the Limited Partner to enter into this Agreement, the
General Partner warrants and represent~ ~~ ~~p T,imited Partner as
follows~

(a} The General Partner is a duly licensed general
contractor ar.c is fully qualified under the laws of the State of
Utah to construct the Homes and perform all the obligations of the
General Partner herein contained, or shall associate itself with
parties so qualified; and
(b) The General Partner is a corporation duly formed,
validly existing and in good standing under the laws of the State
of Utah and has all the requisite corporate power and authority to
enter into this Agreement and to consummate the transactions herein
contemplated.
:~.: Representations and warranties of the Limited Partner.
In order to induce the General Partner to enter into this
Agreement, the Limited Partner warrants and represents to the
General Partner as follows:
~,a.;
~!tctL Lhc Limited Partner is a revocable trust .:..::
good standing and that the same has not been revoked or modified in
any manner that would effect the right- ;:,nct authority of the
Trustees, signatory hereto to
(i)
execute this Limited
Partnership Agreement;
i iij
.:;ontribute the entire capital
contribution required of the Limited Partner by the provisions of
Section A l(b) above; or {iii) act on all matters affecting n~
pertai~,~~ ~n thP Limited Partner under this Agreement.

......
T"v .... all purposes under thi::> Agreement pertaining to
the procurement of consent, or the approval of action by the
Limited Partner, either one of the Co-Trustees, signatory hereto on
behalf of The d'Elia Family Trust as the Limited Partner herein may
grant such consent, or approve of such act, as the case may be,
without the joinder of the other Co-Trustee thereto.

ARTICLE XV
GENERAL PROVISIONS
l$. ~ Notices.
Any notice or dny report required or
permitted under this Agreement will be given either personally or
by mail (registered or certified, postage prepaid; or other means
of written communication, addressed to the Partner at the address
of the Partner appearing on the signature page or ~r such other
address appearing on ~he honkc nf thP Partnership or 1iven by the

26

BRI27859

Partner to the
address appears
address of the
have been given

Partnership tor Lhe purpose of notice, or, if ""
or is given, at the last known personal or business
Partner.
The notice or report will be deemed to
when actually delivPrPrl

If. any not~ce or report addressed to t h<' Partner . ;;, L lhe
address of the Partner appearing on the signature page or at such
other address appearing un the books of the Partnership is returned
to the Partnership by the United States Postal Service marked to
indicate that the United States Postal Service is unable to deliver
the notice or report to t lit" Partner at that address and if, after
reasonable
inquiry,
such partner's new address cannot be
discovered, all future notices or reports will be deemed to have
been duly given without further mailing if they are available for
the Partner at the principal executive office of the Partnership
for a period of one year from the date of the giving of the notice
or report to all other Partners, unless such Partner subsequently
notifies the Partnership of its new address.
15.2 successors and Assigns.
This Agreement ·.:i!.!. Lt.: Llnding
upon
the
parties
hereto
and
their
respective
executors,
administrators, successors and assigns.
~'>. 1 Governing Law; Venue.
Th1s Agreement 1s entered into
Salt Lake County, Utah, and it and all amendments hereto will be
governed by the laws of the State of Utah.
If ~ny lawsuit is
initiated between the Partners with regard to this Agreement, the
Property, or the Partnership, such lawsuit shall be instituted and
prosecuted in the courts in Salt Lake County, Utah, and the
Partners hereby consent to the jurisdiction of such courts n.nd
waive any rights t-hPv m<\v hi\vo. to .:; change of venue.

~n

15.4 Entire Agreement.
7hu. Agreement contains the entire
understanding between the parties with respect to the subject
matter hereof and supersedes any prior understandings ~nd
agreements betweer: t !H.'lr. with respect thereto.
15.5 Recovery ot Attorneys' Fees.
In the event suit is
brought to enforce or interpret any part of this Agreement, the
prevailing party will be entitled to recover, as an element of its
costs of suit and not as damages, reasonable attorneys' fPP~ ~~ hp
fixed by the roqrt-.

15.6 Titles and Captions.
ArtJ.•- ie and sect1oH t1.tles or
captions contained in this Agreement arP inserted only as a matter
of convenience and for reference purposes and do not define, limit,
extend or describe thP scope of this Agreement or thP intent- of ~nv
provisions hereof
15.7 Counterparts.
'l'ltl.-" Agreement may lx• exeL.uted 1n one or
more counterparts and all so executed Wl J ~
1~onstitute
one
Agreement, binding on all parties hereto," ' •>'''''<-.,tdn<iinq tl•,d -l!l
11
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parties are
counterpart.

not

signatories

to

the

original

or

the

same

15. 8 Number and Gender.
Whenever from the context it
appears appropriate, each term stated in either the singular or the
plural will include the singular and the plural, and pronouns
stated in the masculine, the feminine or the neuter gender will
include the masculine, feminine and neuter.
The term "person"
means any individual, corporation, partnership, trust or other
entity.
15.9 Invalidity ot Provision.
If any prov~s~on of this
Agreement, or the application of such provision to any person or
circumstance, shall be held invalid, the remainder of this
Agreement, or the application of such provision to persons or
circumstances other than those to which it is held invalid, will
not be affected thereby, unless the nullification of such provision
renders or significantly modifies to the detriment of any Partner
the material consideration among the Partners, in which event this
entire Agreement shall be of no further force or effect, except to
the extent that the terms hereof shall govern the resulting
liquidation and dissolution of the Partnership.
15.10 Additional Documents.
Each party hereto agrees to
execute, with acknowledgment or affidavit if necessary, any and all
documents and writings which may be necessary or expedient in
connection with the creation of the Partnership and the achieveaent
of its purposes, specifically including (a) all amendments to this
Agreement and such certificates and other documents as the General
Partner deems necessary or appropriate to form, qualify or continue
the Partnership as a limited partnership in all other jurisdictions
in which the Partnership conducts or plans to conduct business; and
(b) all such agreements, certificates, tax statements, tax returns
and other documents as may be required of the Partnership or ita
Partners by the laws of the United States of America, the State ot
Utah, or any other state in which the Partnership conducts or plana
to conduct business, or any political subdivision or aqency
thereof.
15.11 Number ot Partners.
This Agreement contemplates that
there will be only two Partners of the Partnership, In the event
additional partners are admitted to the Partnership, this Agree. . nt
shall be amended to reflect such additional partners.
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SCHEDULE OF
GENERAL PARTNER'S INITIAL CAPITAL CONTRIBUTIONS

Funds expended by the General Partner prior to the acquisition
of the Property by the Partnership as the same relate to the future
construction, development and sale of Homes within the Property are
generally described as follows:
1.

2.
3.
4.
5.

Engineering Expenses
Sales Office Expenses
Fees
Public Relations
Other Predevelopment Expenses
TOTAL

$ 4,113.00
8,629.46
9,153.17
10,112.53
23,263.39
$551271.55
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